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Out-of-town bankers, visiting New York, are cor- 
dially invited to call upon us. 


The attention of our 
readers is invited to 
the decision of the United States Cir- 
cuit Court of Appeals, Second Circuit, 
New York, in the case of the National 
Park Bank of New York v, Harmon, Re- 
ceiver, which establishes a proposition 
of much importance to all banks which 
take shares of stock in national banks as 
security for money loaned. The practi- 
cal inquiry, heretofore, has been, how 
can such stock be acquired for purposes 
of security, without subjecting the lend- 
er bank to the responsibilities of a share- 
holder? 

In the case decided, the Park Bank 
made a loan of money on the security of 
forty shares of stock in the Stock Grow- 
ers’ National Bank, Miles City, Montana, 
Being unwilling to have the stock stand 
in the name of the original registered 
owner, the Park Bank caused it to be 
transferred on the books and a new cer- 
tificate issued by the Stock Growers’ 


National Bank Stock 
as collateral, 
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Bank to one of its (the Park’s) employ— 
ees, and then had the latter indorse the 
certificate in blank, whereupon it filed 
the certificate among its collaterals. By 
this method it obtained complete con- 
trol of the stock and at the same time 
sought to escape the responsibilities of 
an owner in case of the unexpected con- 
tingency of the Stock Growers’ bank’s 
failure. 

Subsequently the Stock Growers’ bank 
did fail, a receiver was appointed, anda 
100 per cent, assessment on the stock 
levied by the comptroller of the currency, 
Was the Park Bank an owner, liable for 
this assessment? It had never received 
any dividends nor voted on the shares, 
In a suit by the receiver for this assess- 
ment, thetrial judge ruled that the Park 
Bank wasa shareholder within the mean- 
ing of Section 5151, and directed a ver- 
dict for the plaintiff. On a writ of error 
to the U. S. Circuit Court of Appeals, 
Mr. Louis F. Doyle, counsel for the 
Park Bank, contended that this judg— 
ment was wrong; that a bank which 
takes national bank shares as collateral 
and is unwilling to incur the responsi- 
bilities of a shareholder, may, if it acts 
in good faith, cause the shares to be 
transferred to a third person for the 
purpose of security and thus effectually 
escape the responsibilities of ownership. 
This contention is upheld by the U. S. 
Circuit Court of Appeals, which re- 
verses the judgment against the Park 
Bank, holding that it was not a share- 
holder of the Stock Growers’ National 
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Bank within the meaning of Sec. 5151 
U. S. Revised Statutes. 

The method of handling national 
bank collateral adopted by the National 
Park Bank, under which the bank con- 
trols the stock and at the same time es- 
capes the responsibilities of a share- 
holder, having now been effectually 
tested and judicially sanctioned, it af- 
fords a practical guide for the safe 
management of this class of security, 


Collection of country We invite communi- 


checks, . 

cations discussing the 
practicability of the plan of a Western 
banker, which we publish in this num— 
ber, to establish a national clearing- 
house bank in the City of Chicago, with 
associate membership of banks within a 
radius of about 500 miles, to facilitate 
the collection of checks. ‘This proposi- 
tion was originally put forth in a circu- 
lar sent out in April 1896, but owing to 
the disarranged financial condition of 
the country at that time, it bore no fur- 


ther fruit than certain commendatory 
letters from bankers approving of the 
proposition and expressing belief in its 


practicability. Perhaps now thetime is 
more propitious for its consideration. 
If the plan is feasible, it would be ap- 
plicable to every money center in the 
country, which could be encircled in a 
similar manner, 


How innumerable are 
the pitfalls in loaning 
money, which require all the alertness 
and keen scrutiny of the bank cashier to 
guard against. Oneof the latest illus- 
trations will be found in our Nebraska 
column of cases. A promissory note 
secured by mortgage was offered to and 
purchased by a national bank. Doubtless 


Loans on Mortgage 
notes. 
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the cashier investigated the value of the 
property and made up his mind that 
even if the mortgage security should 
prove insufficient, at all events there 
was the personal responsibility of the 
makers and indorsers of the note to 
make the amount good. But he evident- 
ly overlooked or gave insufficient weight 
to the following clause in the note: “This 
note is secured by a real estate mort- 
gage of date herewith and governed by 
the conditions thereof,”’ and the foilow- 
ing innocent and doubtless obscure 
clause in the mortgage: ‘*But no general 
execution shall issue herein against the 
maker or indorser of said note, but the 
mortgagee or his assigns shall be entitled 
to immediate possession of the premises 
x x x and shall take the same in full 
satisfaction of his debt.” 

The awakening came when in a suit 
by the bank against the maker and in- 
dorsers of the note to recover an amount 
which the mortgage was insufficient to 
satisfy, the court holds that the above 
quoted clauses exempt maker and indor- 
ser from personal liability and restrict 
the remedy of the holderto the mortgage 
security. Doubtless a more careful 
reading of the BANKING Law JouRNAL 
upon transactions of this nature would 
benefit the officers of many banks by 
keeping them alive to the numerous pit- 
falls which surround the loaning of 
money. 


Recording of Chat- 


We recail among the 
tel mortgages. 


practical discussions 
which have taken place at the Bankers’ 
Conventions in some of the Southern 
states, one as to where a banker, to whom 
goods are offered as security, should look 
for the record of any chattel mortgage 
affecting the property. The prevailing 
sentiment, if we mistake not, was that 
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the proper place to search for a chattel 
mortgage wasin the county where the 
goods were located, rather than in the 
place of the mortgagor’s residence. 
This isa matter regulated by statute and 
it differs in different states. Indiana 
bankers will note a decision in this num- 
ber concerning the recording of chattel 
mortgages, which may be instructive. 
In Indiana, the statute provides that 
chattel mortgages must be recorded in 
the county where the mortgagor resides, 
Now where the chattel mortgage is ex- 
ecuted by a firm the court holds that, 
under the statute, the mortgage must be 
recorded in the counties where the part- 
ners reside, and that recording in the 
county where the firm does business is 
insufficient, unless it is shown that they 
the same county. Unless 
such a mortgage is recorded in all the 
counties which constitute the places of 


all reside in 


residence of the various partners, the 
the property 
against an assignee for the benefit of 
creditors of the mortgagor, and it makes 
no difference that the assignee knew of 
the mortgage. Indiana bankers who 
accept chattel mortgages executed by 
firms, as security for money borrowed or 
existing indebtedness, should bear this 
decision in mind, 


mortgagee cannot hold 


Accommodation 
Indorsements. 


The habit of indorsing 
paper for other people 
as an accommodation to them is prob- 
ably not so extensive now as formerly, 
yet it is frequently done and often re- 
sults, to the sorrow of the indorser, in 
what he regarded as a mere nominal lia- 
bility, or matter of form, turning out to 
be an actual liability for the full amount 
of his friend’s obligation. There are 
some pecuiiar rules in the law of nego- 
tiable paper concerning the nature of 
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this liability. Frequently, where one 
man will not alone go on his friend’s 
paper, he is perfectly willing to join with 
one or two others in giving the desired 
accommodation. Just here comes ina 
rule of law which it would be well for 
the guileless co-indorser to take note of, 
namely, that which makes accommoda— 
tion indorsers on negotiable paper which 
has not been collected from the maker, 
liable in the order in which they sign 
the paper, in the absence of an agree— 
ment between them for contribution. 
Mr. W. desires to raise some money, or 
to extend a debt, and makes his nego- 
tiable promissory note upon which he 
procures the indorsements of his friends 
Mr. X, Mr. Y and Mr. Z, to make it ac- 
ceptable to his creditor. X, Y and Z 
have no interest in the transaction, and 
sign out of pure friendship, feeling that 
Mr. W will make the note good, and 
even if the contingency of recourse upon 
the indorsers should arise, there would 
be three of them to shoulder the bur- 
den. But unless these parties agree be- 
tween themselves that in the event of 
either one having to pay it, the others 
are to stand in with him and share the 
obligation, the law will make the ac— 
commodation indorser first signing the 
paper liable to the subsequent accom— 
modation indorsers. If they indorse in 
order of X, Y and Z, and Z pays the 
note, he has the right, in the absence of 
such an agreement, to recover the full 
amount from either Y or X, and Y has 
such right of recovery against X, While, 
therefore, X, Y and Z all join tohelp out 
W, and are all liable to the creditor who 
accepts the note, as between them- 
selves, X isin reality the accommodation 
indorser who is ultimately solely liable. 
In view of this rule of law, the 
order in which two or more accom— 
modation parties indorse negotiable 
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paper becomes very important, unless 
they are familiar with the law and make 
an agreement for contribution. The 
rule of liability in this respect is differ- 
ent from that where parties sign non- 
negotiable paper; in such case the sure- 
ties being liable for contribution. See 


decision among the West Virginia cases 
illustrating the foregoing. 


There exists in this 
country two theor- 
ies of law with respect to the effect 
to be given the drawing and delivery 
of a check on a bank, One theory, 
supported by the United States Sup- 
reme Court, the New York Court of 
Appeals and by the Courts in many 
other states, is that the check before 
acceptance by the bank, constitutes 
no assignment of the amount to the 
holder, and hence if the bank on which 
the check is drawn refuses to pay, the 
holder has no recourse against it but 
must look to the drawer; or 1f the drawer 
should make an assignment before pay- 
ment or certification of the check, the 
deposit drawn against would belong to 
the assignee and not tothe check-holder. 
The other theory, supported by the 
Supreme Court of Illinois, and in sever- 
al other states, gives to a check on a 
bank the effect of assigning the amount 
to the holder, so that thereafter the 
drawer cannot stop payment, the holder 
has a right of action on the check against 
the bank, and if the drawer should make 
an assignment before presentment of the 
check, it would not cover the amount on 
deposit represented thereby. 

Which of these two theories is best 
suited to business needs we will not now 
discuss; but as they result in widely 
different rights of the various parties to 
a check, it is important that the rule 


Assignment of Bank 
Deposit. 
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which prevails in any particular juris- 
diction should not be lightly distin- 
guished or over-turned. In this connec- 
tion we would refer to the important de- 
cision of the Supreme Court of the Unit- 
ed States inthe case of the Fourth St. 
Nat. Bank v. Yardley, published in this 
number, in which that tribunal, notwith- 
standing its well settled doctrine that 
the delivery of acheck ona bank does 
not constitute an assignment of the de- 
posit, nevertheless declares that the facts 
in the case in which a check was given, 
operated to transfer to the payee the de- 
posit for which the check was drawn, 
with the result that such payee takes 
the deposit as against a receiver of the 
estate of the drawer. 

The facts were briefly these: The 
Keystone Bank of Philadelphia found 
itself one morning without sufficient 
cash on hand to pay its debtor balance 
resulting from that morning's exchanges, 
It had, however, on deposit in a New 
York bank some $27,000, The Key-~ 
stone wanted about $25,000, so the 
president drew the bank’s check on its 
New York correspondent for $25,000 
and taking it to the Fourth St. Bank, he 
exhibited a memorandum of its New 
York balance and thereupon obtained 
from the Fourth St. Bank the necessary 
$25,000, delivering therefor the check 
on New York, The Keystone having 
failed, this check was not paid. The 
Keystone is held to have assigned the 
New York deposit to the Fourth Street 
Bank—not by the check, which alone is 
not given that effect—but as a result of 
the entire transaction. 

While it is established law that a bank 
deposit may be assigned otherwise than 
by check—even verbally—is not a de- 
cision, such as rendered in the present 
instance, objectionable as tending to 
promote uncertainty? In this case no 
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express assignment was shown, but an 
assignment was implied merely from the 
facts connected with the transaction in 
which the check was given and which 
would seem to exist in very many other 
cases in which checks are cashed, or 
taken in exchange for value given, Sup- 
pose after banking hours on a given day 
A goes to a friend and says: ‘‘I have $1, 
ooo in a bank; here is my bank book 
showing it; I need $900 cash to night; 
kindly cash my check” which is done. 
Then before banking hours the next day 
A makesan assignment. Has he assigned 
the deposit to payee or does the assignee 
take it? Indeed, in every case in which 
cash or other value is given for a check 
there is the implied, if not the expressed 
statement, that there is a deposit in bank 
to meet the check; and what more was 
there in the Keystone case? Do all such 
transactions constitute assignments of 
the deposit? Would it not be better for 


the supreme court to change its doctrine 


and hold that a check, of itself, consti- 
tutes an assignment of the deposit, rather 
than to say that it does not; and then 
leave itan open question whether the 
shadowy distinctions of fact in transac- 
tions connected with the issue and deliv- 
ery of checks are, or are not, sufficient to 
do, what the check is held not to do, as- 
sign to the payee the deposit drawn upon 
and give him rights and the bank liabil- 
ities which otherwise would not be pos- 
sessed ? 


Paying of Deposits 


An interesting point h 
during run. , &P 


come up and been de- 
cided by the Supreme Court of Michi- 
gan. A run was started on the Central 
Michigan Savings Bank which paid all 
comers for three successive days, but 
shut down for good on the third day at 
3p.m. The cashier believed the bank 
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had sufficient to pay all depositors could 
it avoid suspension, and in paying out 
the money acted to protect the bank and 
not with the view to making any pref- 
erences, The bank having suspended, 
the receiver brought a suit against a de- 
positor who had been paid in the fore- 
noon of the day on which the bank closed, 
claiming to recover the money on the 
ground that the payment was after an act 
of insolvency, or in contemplation there- 
of, with a view to giving a preference. 
The majority of the court holds that the 
statute against preferences was not vio- 
lated and that the depositor would not 
have to repay the money. 

This is certainly a very interesting 
point. Runson banks, followed by sus- 
pension after payment of a considerable 
amount of deposits, are not infrequent 
and the question of recovery of deposits 
paid during a run on the ground of being 
preferential payments might be pertinent 
in many cases. 


Irregular indorser 


In our January number, 
in West Virginia. 


at the instance of one of 
our readers, we discussed the law of 
West Virginia as to the character of lia- 
bility assumed by a third party indors—- 
ing his name upon the back of a prom- 
issory note before delivery to the payee. 
In connection with that statement we 
invite attention to the decision of the 
supreme court of appeals of West Vir- 
ginia declaring that the party so signing 
may be held either as joint maker or in- 
dorser or guarantor at the option of the 
pavee unless before or at the time of de- 
livery there was an understanding or 
agreement that he should be treated as 
an indorser so as to be entitled to notice 
of non-payment. 

Promissory notes, thus irregularly in- 
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dorsed, before delivery to the payee are 
very common in all the states and it 
often becomes a question in each state 
where bankers hold such notes whether 
the irregular signer is an indorser, soas 
to be entitled to notice of non payment, 
or is liable as joint maker, guarantor, 
or otherwise, so as not to need such no- 
tice 


The courts in nearly every state 


in the Union have passed upon this ques- 
tion and the sum total of decision in all 
the states shows every conceivable var- 
iety of liability from the most absolute 
to the most contingent. West Virginia 
bankers will now note what the law is 
in their state Parties so signing are 
not indorsers, relieved by failure to give 
notice of non payment, unless at the 
time of delivery to the payee the latter 
agrees that he will so treat them, Other- 
wise they may be treated as joint mak- 
ers or guarantors who will be liable on 
the instrument without the necessity of 
notice. 

Attention is alsoinvited to the decisions 
of the supreme court of South Carolina 
and of the court of civil appealsof Texas 
on this question published in this num- 
ber. In South Carolina such an irregu- 
lar indorser is liable as a joint maker, 
and in Texas, also, he binds himself as 


an original obligor and is not entitled to 
have the note protested. 


Removal of national 
bank from one state 
to another. 


It is not frequent that 


a national bank locat-— 
ed in one state wants to take up bag 
and baggage and remove to another 
state; and whenever such a desire may 
arise it would seem that a special act of 
Congress would be necessary to effect 
the removal. This is illustrated by the 
act of Congress approved March and, 
1897, to provide for the removal of the 
Interstate National Bank, of Kansas 
City, from Kansas City, Kansas, to Kan- 
sas City, Mo. In brief, the act author- 
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izes the bank to change its location to 
Kansas City, Mo., by complying with 
the following provisions. Whenever the 
stockholders representing three-fourths 
of the capital at a meeting called for the 
purpose, determine to make the change, 
the president and cashier must execute 
a certificate under the bank’s corporate 
seal, expressing such determination and 
cause the same to be recorded in the 
office of the comptroller of the currency; 
and thereupon such change cf location 
shali be effected and the operations of 
discount and deposit and other business 
of the bank shall 
city of Kansas City, Missouri. 

The act provides that nothing therein 


be carried on in the 


shall be construed as in any manner re- 
leasing the bank from any liability or 
effect in any action or proceeding at law 
in which the bank may be a party or in- 
terested. And when the change shall 
have been determined upon, notice 
thereof, and of such change, must be 
published in two newspapers of general 
circulation in the city of Kansas City, 
Kansas, not less than four weeks. 

The act further provides that all debts, 
demands, liabilities, rights, privileges 
and powers of the bank now located in 
Kansas City, Kan., shall devolve upon the 
bank in Kansas City, Missouri, when- 
ever such change of location is effected. 


Accommodation indorse- 
ments by banks. 


We publish an in- 
teresting contribu- 
tion from Indianapolis on the subject of 
**Accommodation indorsements by bank 
officers.”” While a bank cannot lend its 
credit directly by indorsing for accom- 
modation,the writer poiats out that this 
is frequently done indirectly in form of 
rediscounts, and he makes very clear 
that while these two classes of operations 
may be different in form, they are iden- 
tical in substance and that the indirect 
method by which banks may be bound 
upon what are in reality accommodation 
transactions, constitutes one of the great- 
est dangers to their solvency. 
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ALTERNATIVE DEPOSITS. 


No man can make a bank deposit serve the purposes of a will. 


The question was recently submitted 
by a bank in Michigan whether, where 
A makes a deposit with a bank and de- 
to have same in event of his 
death payable to B, the bank would 
be safe as against A’s heirs or repre- 
sentatives in issuing, and after A’s de- 
cease of which it has notice, paying to B, 
a certificate of deposit payable either 


sires 


1. To A or B; or 

2. To A orin case of his death to B; or 

3. To A and B, or either, or the sur- 
vivor, 


This question was briefly replied toin 
the February number, to the effect that 
the bank would not be safe in paying to 
B, after notice of the death of A, a cer— 
tificate of deposit in any of the forms 
stated, unless it was in a position to es- 
tablish by satisfactory evidence that 
before A’s death, he had made a valid 
gift of the deposit to B; that A could 
not, as attempted by such certificate of 
deposit, retain control and dominion 
over the deposit during life, and dispose 
of it to B,after his death, by such means, 
as the certificate of deposit would be in- 
effectual as a will; and a fuller state- 


ment, with citation of authorities was’ 


promised for a subsequent number. 


It frequently happens that A, the 
owner of asum of money accumulated 
as a savings fund, will deposit it in a 
bank in the joint names of himself and 
another, payable to ‘“‘A or B” or to “A 
and B, either or the survivor,” or pay- 
able to *‘A or in the event of his death 
to B,” or “‘A in trust for B,” or in some 
similar form, 

Sometimes A, in making a deposit in 


one or another of these forms may de- 
sign a present gift to, or trust fund 
created in favor of, B, usually a relative 
or close friend; more frequently, how- 
ever, A desires and designs to retain 
control and ownership during his life- 
time, and to have B take after his death, 
Sometimes, indeed, such deposits are 
made with no intention of either a pres- 
A may desire to 
evade atax law upon deposits over a 
certain amount, and having reached his 
non-taxable limit in his own name, will 


ent or future gift. 


open a new account in a different form 
Or he may do the same 
thing to evade a rule of the bank limit- 
ing the amount which any one individ- 


of ownership. 


ual may keep on deposit; or in pursuance 
of a desire to obtain high rates of inter- 
est where there is a discrimination based 
on the amount of deposits; or, as is the 
case with many persons, he may desire 
to conceal from others, knowledge of 
his pecuniary condition. 

Now a deposit by A with intent that 
upon his death it shall go to B seems a 
perfectly natural transaction, Very few 
men care to part with the ownership 
and control of their money during their 
life, and yet many may be desirous that 
upon their death it shall go tocertain fa- 
vored relatives or friends; and many a 
man quite naturally supposes that if he 
takes his money to a savings bank and 
Opens an account, or receives a cer- 
tificate of deposit, payable, for example, 
‘‘to A; in event of A’s death to B,” that 
upon his death, B alone can draw the 
money. Many bank officers have la- 
bored under this popular delusion and 
have opened such accounts, and after 
A's death have paid the money to B in 
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the belief that the terms in which the 
deposit was made payable governed the 
transaction, But in truth, no man can 
lawfully do what A attempts to do in 
the creation of such a deposit; for it is 
attempting to dispose of his property 
after his death in a manner contrary to 
that provided by the statute of wills. It 
is, in brief, attempting to make his bank 
account answer the purpose of a will, 
which it will not do, because the statu- 
tory requisites to the validity of such an 
instrument are wanting. If A desires 
that B shall have the deposit he must 
give it to him during life, either by com- 
pleted gift or the creation of a trust, 
which involves A’s immediate relinquish- 
ment of all ownership. If A does not 


give the deposit to B and retains owner- 
ship and control, the deposit at his death 
belongs to his estate, no matter in what 
terms of payability to B the deposit ac- 
count is entered. 

The following quotation from recent 


authorities indicates the requisites to a 
valid gift or trust: 


‘*To constitute a valid gift inter vives 
the giver must part with all present and 
future dominion over the property given. 
He cannot give it and at the same time 
retain the ownership of it. There must 
be a delivery to the donee or to some 
one for the donee. And the gift must 
be absolute and irrevocable without any 
reference to its taking effect at some fu- 
ture period.” 88 Me. 149. There must 
be an intent to give, but this alone is 
not sufficient. It must be carried into 
effect by an actual delivery. 72 Me. 144. 

A voluntary trust is like an equitable 
gift, and like a legal gift inter vivos must 
be complete. A declaration of trust as 
effectually passes the equitable title to 
the cestui que trust as a gift inter vivos 
passes the legal title to the donee. Iris 
just as essential to establish the trust,to 
prove some act on the part of the donor 
that shall operate to pass the equitable 
title to the donee, as it is to prove de- 
livery in a gift inter vivos, Both require 
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the same essentials. A gift must be ex- 
ecuted by delivery; a trust by declarc. 
tion. 88 Me. 122. 


The New England and Middle States 
have furnished numerous Cases involving 
questions of ownership of deposits of 
this character, as between A’s estate and 
B which have been litigated after A’s 
death, In many instances where the 
bank has paid to B, it has been compelled 
to pay over again to A’s estate. The 
same experiences which have given rise 
to these decisions in the earlier settled 
East appear now to be in course of 
duplication in many of the savings banks 
in the West. Of the several hundred 
decided cases expressly relating to this 
subject our space will permit the citation 
of but a few; but sufficient we trust to 
illustrate the subject and enable the 
Western bank officer to escape the same 
losses that have occasionally befallen his 
Eastern brother by a mistaken suppos- 
ition that the form in which a deposit is 
entered is conclusive upon the question 
of ownership and that a deposit owned 
and controlled by A during life, but 
made payable to A or B, can be lawfully 
paid to B after the death of A. 

The decisions which we cite will be 
grouped under two heads: 


1. Cases in which the facts have been 
held insufficient to constitute acompleted 
giftor trust by A to B; consequently 
upon A's death, the deposit belonged to 
his estate, notwithstanding by its terms 
it was payable to B. 

2. Cases in which the facts have been 
held sufficient to constitute such com- 
pleted gift or trust by A to B, during 
the life of A; consequently upon A's 
death the deposit has been adjudged to 
belong to B. 


In some of these cases, it will be ob- 
served, banks which have mistakenly 
paid money to B which belonged to A’s 
estate, have been compelled to pay over 
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again; in other cases the banks, grown 
wiser by experience, have held on to the 
deposit and compelled A’s estate and B 
to interplead. It will be observed also 
that the question of ownership depends, 
in each case, upon the facts which are 
developed and the rules of law applicable 
thereto; and that the form of deposit 
entry is only one circumstance out of 
many which goes to determine that ques- 
There is not entire unanimity 
between the decisions as to the essentials 
to a completed trust where, for example, 
the deposit is made ‘‘A in trust for B;” 
but the attempt here is not to state pre- 
cisely the law existing in each state on 
on any point of conflict, but to illustrate 
to the bank officer, by the few cases 
which are cited, the main point of the 
inability of a depositor to make a deposit 
owned by him during life, payable to an- 
other after his death; and in view of the 
many circumstances which enter into the 
question of the ownership of such de- 
posits, to show the wisdom of withhold- 
ing payment to either the estate of A or 
to B, until such question is satisfactorily 
determined. 


tion, 


I. NO COMPLETED GIFT OR TRUST. 
DEPOSIT PAYABLE TO ‘‘H T, AND THE SUR- 

VIVOR OF THEM, SUBJECT TO THE ORDER 

OF EITHER,” 

Joseph Henry deposited $1,850 in a 
savings bank in Baltimore, and by his 
direction the money was credited to 
“Joseph Henry, Margaret Taylor and 
the survivor of them, subject to the or- 
der of either.”” Afterwards Henry drew 
out $50. Thereafter he died, and Mar- 
garet Taylor, his sister, took the bank 
book from his trunk and drew from the 
bank the entire balance of $1,800 and 
interest. 

Held: that Joseph Henry did not di- 
vest himself of dominion and control 


over the fund; there was no gift inter 
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vivos, as to make such gift perfect and 
complete, there must be an actual trans- 
fer of all right and dominion, and it was 
essential to its validity that the transfer 
must be at once and completely; hence 
the administrators were entitled to re- 
cover the money from Margaret Taylor, 
Taylor v. Henry, 48 Md. 550. 


CERTIFICATE OF DEPOSIT To S or E §S. 


S deposited $1,000 in a Baltimore 
bank and took a certificate payable to 
order of ‘‘S or E S” the latter being the 
wife of S. S died and E S presented 
the certificate a few days afterwards and 
drew the whole amount. S’s executor 
thereafter sued the bank for the money 
on the ground that the bank had no au- 
thority under the terms of the certificate 
to pay over the money to E §, after the 
death of S. 

Held: The certificate of deposit,drawn 
as this one was, did not authorize the 
payment of the money to E §S after 
the death of S. Further held that 
while the defense of the bank that 
the money was paid to E §S before 
notice of the death of S would have been 
perfectly good if in accordance with the 
fact, yet as the paying teller had notice 
of the death of S before the payment of 
the money to E S, this was sufficient to 
bind the bank with notice. Judgment 
against bank. Wrightson v. Second 
Nat. Bank, 63 Md. 81. 


‘“‘aT MY DECEASE PAY J, F.” 

E F, a depositor in a savings bank, 
wrote in his pass book ‘‘Treasurer of G 
savings bank: At my decease, pay J F 
what may be due on my deposit book 
No EF.” Further deposits were 
made and money drawn out after date 
of this order. The pass book was kept 
by the treasurer of the savings bank and 
E F had access to it whenever he pleased. 
J F never had possession of the book 
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nor knowledge of it during the life of E 
F his father. Held, not to constitute a 


valid giftto J F. Burtonv. Bridgeport 
Sav. Bank, 52 Conn, 398. 


PAY S AFTER DECEASE OF A, 


A deposited money in name of ‘S; 
interest to be paid on order of A. Prin- 
cipal to be drawn by S after decease of 
A.” A kept the pass book until he died, 
and S did not know of the deposit until 
after that event. 

Held: That inference could be 
drawn from the form or circumstances of 
the deposit, that A intended to give to 
S any right or interest in the fund to 
take effect during his own life and de. 
prive himself of dominion and control 
of the property and prevent him from 
revoking the gift. There was no trust 
or perfected gift shown; the fund re- 
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mained the property of A and his execu- 
tor is entitled to it, Sherman v, New 
Bedford Five Cent Savings Bank, 138 
Mass. 581. 

‘*M IN TRUST FOR H,” 

Calvin Morse made a deposit ‘‘Calvin 
Morse, in trust for E. S. Hayes,”” He 
delivered the book to Hayes to take 
care of for him saying: ‘‘If you outlive 
me, it is yours. I can control this while 
I live, but if I die without drawing it, it 
is yours.”’ Afterwards he said he should 
not make a will as he had provided for 
Hayes by savings bank deposit, and the 
night before he died Morse said to 
Hayes, ‘‘When I am gone, you take the 
book and transfer the money to your 
own name, and say nothing to anybody 
about it.” 

Held: No perfected gift to Hayes, 
whose possession of the book was as 
agent or servant of Morse. Morse re- 
tained entire dominion and control dur. 
ing his life and the facts show conclus- 
ively he intended no title should pass to 
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Hayes until after his death. The trans. 
action was intended to bein the nature 
of a testamentary disposition and was 
an attempted evasion of tke statute of 
wills. The funds belong to the estate 
of Morse. Nutt v. Morse, 142 Mass. 1. 


“P & H, PAYABLE TO EITHER OR THE 
SURVIVOR ” 


Annie M. Pike deposited money in a 
savings bank and had the account head- 
ed: ‘‘Annie M, Pike and Mary L. Hew- 
itt, payable to either or survivor.”’ Annie 
M. Pike kept the book during her life 
and it was found among her effects after 
death when Mary L. Hewitt first learned 
of the deposit. 

Held: The deposit remained the pro- 
perty of the original depositor and her 
executors are entitled to it. Noyes v. 
Institution for Savings, 164 Mass. 583. 

‘ K TRUSTEE FoR M.” 

K deposited money in his own name 
as ‘‘trustee for M,” retaining the bank 
book, which came to the hands of his 
administrator, The book was never in 
M's possession and the evidence was 
conflicting whether he had any know- 
ledge of the deposit until after K’s 
death, 

Held: The fact that the bank book 
designates K trustee for M is not con- 
Asit 
is a well known practice for people who 
have deposited the full amount allowed 
in their own names, to open new ac- 
counts ostensibly as trustees for others, 
but in fact for their own benefit, evi- 
dence that K had deposited the full am- 
ount to hisown use was admissible as 
offering a possible explanation of the 
form adopted other than the intention to 
make a gift. The evidence does not 
support M’s claim to the deposit. Judg- 
ment for administrator against bank.— 
Parkman v.Suffolk Sav, Bk, 151 Mass,218. 


clusive of the existence of a trust. 





ALTERNATIVE DEPOSITS. 


C DEPOSITING IN NAME OF D. 


C deposited in the name of D, with- 
out a declaration of trust at the time or 
subsequently and retained the deposit 
book in his possession until his death. 
There was no evidence of any delivery 
of same to D. Once D saw book among 
C’s papers and asked if he should keep 
it and C replied ‘*No, not now; I will 
keep it.” 

Held: Theevidence fails to satisfy the 
court that there was any intention to 
give, any delivery to, or anv trust creat- 
ed in favor of D, and the deposit be- 


longs to C’sestate and not to D. Robin- 
son v. King, 72 Me. 140. 
‘*M subject To N,” 

N, without knowledge of M, depos- 
ited money in a savings bank ‘tM sub- 
jecttoN.” Thereafter N received the 
dividends and such portion of the prin- 
cipal as she required, and kept the pass 
book in her possession until her death. 

Held: No gift inter vivos, nor any trust 
in favor of M. Northrop v. Hale, 73 
Me. 66. 

“D or H.” 


Amos C. Hodgkins during his lifetime 
deposited various sums of money in the 
name of *‘Dorothy J. Dearborn or Amos 
C. Hodgkits’’ with the intention that a¢ 
his death the money should become the 
property of Mrs. Dearborn, his sister. 
The bank book remained in a trunk in 
his house, the key to which he delivered 
to his executor a few days before his 
death with directions to give the book 
to his sister after his decease. The sis- 
ter did not know of the intended gift 
during his lifetime. Bank interpleaded 
executor and sister. 

Held: Counsel for claimant claims 
‘‘not by reason of any trust nor of a 
donatio causa mortis, but by a valid gift 
inter vivos. The evidence shows an in- 
tention to give, but not during life. The 
gift would have been complete upon de- 
livery of the bank book. But he retained 
possession and had he recovered, would 
have still retained title. The claimant 
was only entitled to receive the bank 
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book upon the contingency of the sup. 
posed donor’s decease. No gift inter 
vives is shown, A gift of that sort must 
be complete between the living. Itcan- 
not be consummated after the death of 
the supposed donor. Such a disposition 
would be inoperative under the statute 
of wills. Augusta Sav. Bank v. Fogg, 
82 Me. 538. 


‘*P PAYABLE To C,” 


C deposited money in a savings bank 
in the name of *‘P payable to C.” There- 


after C withdrew a portion of the de- 
posit. Afterwards he directed entry of 
the account changed so as to read: “Pay- 
able to C during his life; after his death 
to P.’ C retained pass book until his 
death and P had no knowledge of trans— 
action. Held: Deposit nota gift inter 
vives; nor can transaction be sustained 
as atrust. Pope v. Burlington Savings 
Bank, 56 Vt. 284. 


II. COMPLETED GIFT OR TRUST. 
‘:D SUBJECT TO ORDER OF C,” 


C deposited money in a savings bank 
in the name of ‘‘D, subject to the order 
of C during her lifetime.” Subsequently 
C notified the treasurer that she desired 
to make such a change as would give D 
full and absolute control over the depos. 
itfrom that time and that her right to 
control the same should cease, and at 
her request the original entry ‘‘subject 
to the order of C during her lifetime,” 
was erased, C immediately notified D 
by letter, and that the bank book would 
be delivered to him the first time they 
met. D accepted the gift. The bank 
book was not delivered and afterwards 
before her death, C delivered the bank 
book to E. 

Held, the gift by C to D was com- 
plete, and after the change in the form 
of deposit C could not, and D could, 
have withdrawn the money credited to 
him upon the books, Barker v, Frye, 
75 Me. 29. 


DELIVERY OF PASS BOOK, 


F deposited money in her name in a 
savings bank and delivered her pass 
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_book to H for the use and benefit of L; 
after which she ceased to have posses- 
sion of the book or to exercise any con- 
trol over the money deposited, and L 
assented and acquiesced in the act. 

Held: A completed gift by F to L 
and the latter had perfect title to the 
money. Hill v. Stevenson, 63 Me. 364. 


DEATHBED DELIVERY OF PASS BOOK 


S, 4 days before her death, delivered 
her pass-book to C, saying; ‘‘Now keep 
this and if anything happens to me, bury 
me decently and puta headstone over 
me and anything that is left, is yours,” 

Held, in an action by C against the 
bank, that this constituted a donatio causa 
mortis, coupled with the trust indicated. 

Previously, S had caused the bank 
officer to make an entry in the savings 
bank book and ledger ‘‘subject also to 
C.”" Held, this showed S then had in 
contemplation a gift to C, but it was not 
completed by delivery. The delivery 
four days before her death, however, 
was sufficient to vest title in C as a don- 
atio causa mortis. Curtis v. Portland Sav, 
Bank, 77 Me. 151. 


“S; F TRUSTEE” 


A father deposited in a sav. bank a 
sum of money to the credit of his son 
and received the pass book in which his 
son was named as depositor and himself 
as trustee. The son did not know of the 
deposit and the father kept the book 
among his papers until his death, 

Held: A voluntary trust was thereby 
created in favor of the son, unless some 
fact or declaration appeared to show a 
contrary intent. That the father made 
the deposit to escape taxation was not 
such a fact. It was not necessary that 
the beneficiary should knowof or assent 
to such trust. When a voluntary trust 
has been once perfected, it cannot be 
revoked or altered by the donor, unless 
this right was reserved by the terms of 
its creation, Declarations that the fa- 
ther made after the deposit that the 
money was still his are inadmissible; 
but his declarations that the deposit was 
for the benefit of his son, are admissible. 
Conn, River Sav. Bank v. Albee, 64 Vt. 
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*‘G IN TRUST FOR M.” 


G deposited money in his own name 
‘‘in trust for M.” 

Held: The entry itself is prima facie 
evidence of the trust and, unexplained, 
is sufficient to uphold it, although the 
pass book might not have been delivered 
to M. Delivery of the book was not nec- 
essary, as would have been the case ina 
giit inter sese. Gaffney’s Estate, 146 Pa, 
St. 49. 

‘*W IN TRUST FoT F.” 


Henry Walker deposited a sum of 
money in his own name but ‘‘in trust 
for Alice B. Files” and took out a de- 
posit book in that form. The treasurer 
of the bank, at the time of the deposit, 
told him if be put the book in any one’s 
name, in trust for any one, it would go 
to that person at his decease. Mr. Walk- 
er said he wished it to; he wished it to 
go to Miss Files. Walker retained the 
book in his possession until his death 
and never drew any part of principal or 
interest. He never gave notice to Alice 
B. Files, but once her sister saw the 
book at his house, and he said ‘*Yes, 
that is for Alice at my decease.” This 
was communicated to Alice, who ex- 
pressed satisfaction thereat. 

Held: Standing alone, the entry ‘in 
trust for Alice B. Files” does not work 
an absolute, indisputable gift in the form 
of a dry trust; but extrinsic evidence is 
competent to control its effect, The 
terms of the deposit cleerly show an in- 
tended trust in favor of the donee, and 
the extrinsic evidence confirms the trust 
showing that it should cease at the death 
of the donor, and that the legal title 
should then pass to the cestué gue trust. 
The entry ‘‘in trust for” is of clear and 
unmistakable import and sufficient to 
create a prima facie trust. It might have 
been controlled by evidence that would 
have shown a contrary intent, but such 
evidence is wholly wanting, All the de- 
clarations, acts and conduct of the don- 
or are consistent with the presumption 
arising from the entry itself and show 
that it expresses the true import of the 
transaction and creates a complete trust 
in favor of the donee, Sav. Inst’n v, 
Hawthorn, 88 Me. 122. 
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A BI-METALLIC CURRENCY. 


A BI-METALLIC CURRENCY. 


To the Editor: 

In your January number I perused a 
short article from a San Francisco cor- 
respondent and, as I understand it, he 
suggests that the free coinage of silver 
question might be settled in the United 
States by the U.S. stopping the free 
coinage of gold, as it has already done 
with silver, and open the treasury, 
through the mints, to the receipt of gold 
and silver in equal amounts, counting 
23 22-100 grains of pure gold equal in 
value to that of 37114 grains of pure 
silver; that the United States give to 
the depositor of equal amounts of gold 
and silver in payment therefor, a legal- 
tender paper currency, good in payment 
of all debts, both public and private; 
that the currency be redeemable in sums 
of $1,coo on presentation at the U. S, 
treasury in equal amounts of gold and 
silver ingots, counting 11 61-I00 grains 
of pure gold equal to 185 5-8 grains of 
pure silver, and that both together are 
in value one dollar. 

I also read in your February number 
an article by Francis Gottsberger, C. P. 
A., in which he objects to a system of 
bi-metallic currency principally on the 
ground that silver has heretofore fluc- 
tuated downward in value, therefore 
the representative bi metallic currency 
of gold and silver might fluctuate in 
value to the detriment of the inhabitants 
of the nation which might adopt the 
same. For the past three or four years 
silver has not receded much in value— 
29-28d—probably due to no nations 
having closed their mints to the receipt 
of silver in that time. 

It came to pass in the ancient days 


that mankind centered upon the pre- 
cious metals, gold and silver, as mater— 
ials most fit by which to convey value 
unto one another, and to keep values of 
wealth therein. And which custom has 
come down the ages to us, 

Now it came to pass that on that part 
of the earth known as the United States 
of America when silver was at a par 
with gold under the ratio of valuation 
that 16 ounces of pure silver was equal 
to r ounce of pure gold, in the year 
1861, that a great civil war broke out 
between the people inhabiting its nor- 
thern part and the people inhabiting a 
large portion of its southern part. 

The people occupying the northern 
part remained in control of the seat of 
government; but in order to get the 
sinews of war, found it expedient to 
issue a paper currency for use as money, 
which fell in value as its volume in—- 
creased in amount, till near the close of 
the war, in 1865, it became worth in 
conveying of values, about 33 I-3 cents 
on the dollar as compared with a gold 
or silver dollar. After the close of the 
war, as time passed on, this paper cur- 
rency enhanced in value as a conveyer 
of values, so that in the year 1873 it was 
worth about 84 cents as compared with 
the specie doilar. It was seen by those 
having prescient minds that the time 
would arrive when the paper currency 
dollar would be the equal in value of 
the specie dollar; at a time when the 
increased population of the U. S. with 
consequent increase of commerce, would 
by the strain put upon it to convey and 
measure the values in transactions of 
business, bring it to a par with specie. 
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About the year 1868 a greater amount 
of silver began to flow from the silver 
mines of the Sierra Nevada mountains, 
but as the silver dollar was worth 50 per 
cent. more than the currency dollar the 
silver dollar could not be put into and 
remain in circulation along side of the 
currency dollar. (Gresham Law.) There- 
fore no demand was made for the coin- 
age at that time of the silver dollar, 
although the field for circulation was an 
open one. 

In the year 1873 Congress passed a 
law whereby a 420-grain, goo-fine trade 
dollar with a limited legal-tender amount 
of $5 in the United States, could be 
coined for export trade. In giving it a 
legal-tender quality with a weight 714 
grains greater than the original standard 
silver dollar it became apparent that the 
law for the coinage of the 412!2 grain 
silver dollar should be expunged from 
the statutes, inasmuch as it would be an 
anomalous condition of financial law to 
have two statutes for the coining of le- 
gal tender silver dollars of unequai 
weight, of equal fineness, but of differ- 
ent values. 

As time passed on, a broad field of 
circulation opened up to the vision of 
those persons whose interests it would 
subserve, to have the silver dollar come 
into circulation as soon as the paper cur- 
rency dollar reached par (as silver had 
fallen in commercial value.) Therefore 
in 1875 the legal tender quality of the 
trade dollar was abolished and in 1876 
congress passed a law for the coinage 
again of the 412% grain silver dollar, 
and which law authorized the coinage 
of from two to four million doliars each 
month of silver dollars, the silver being 
purchased in the open market from pri- 
vate holders at prices less than $1.2929 
per ounce, the parity value with gold 
at $20.67 per ounce, under the ratio that 
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16 ounces of pure silver is equal in value 
to one ounce of pure gold. 

The resumption of specie payments 
came in 1879 on January Ist and the 
purchase of silver continued till 1893, 
when congress repealed the law that 
succeeded the law of 1876, whereby the 
law ceased that had been in operation 
for several years, and no further pur- 
chases in each month of 4,500,000 ounces 
of silver were made with treasury notes, 

In June 1893 a very severe financial 
panic swept over the United States aris. 
ing from fear that the country would 
come to a silver basis, inasmuch as gold 
had been very largely exported from 
the United States and its revenue was 
insufficient to meet its expenditures. So 
‘dull times’ drifted along, when in 
1896 another financial paralysis struck 
the country upon the announcement 
that the National Democratic Party had 
pronounced for the free and unlimited 
coinage of silver; and their presidential 
nominee, Bryan, did vigorously upon 
the stump maintain that the paralysis 
in business was wholly due to the stop- 
page of the free coinage of silver. Great 
fear was in the minds of the people that 
this country might soon come after Mar. 
4, 1897 to a silver basis, the dollar of 
which is now worth commercially about 
5ocents. Which great decline in value 
has come about since the year 1871, since 
the principal civilized nations of the 
globe one after another have closed 
their mints to the coinage of silver. 

It is no wonder that silver has fallen 
in value since the absorbing power of 
the nations comprising one-half the pop- 
ulation of the globe has been withdrawn 
from its support. As a panacea we are 
informed that if the nations that have 
closed their mints to its free coinage, 
will by international agreement agree to 
and open their mints to the free coinage 
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of silver, that silver will return to its 
former value, existing prior to 1871. But 
owing to the fact that creditor nations 
abhor being repaid in money of less value 
than that in which the debt was incurred, 
it leads many minds to believe that the 
creditor nations will decline to enter into 
an international agreement regarding 
silver free coinage. 

Why should a bi-metallic currency 
succeed the incongruous monetary sys 
tem that the United States is now afflict- 
ed with? 

ist. To avoid panics by having all 
persons to know that there is but one 
kind of a dollar in the United States, 
and that if a foreigner becomes afraid of 
our securities, that he will sell them not 
expecting to get gold for them, leaving 
the later sellers to receive their pay in 
depreciated silver, 

2nd. To give silver as fair a chance in 
our monetary system in conveying and 
storing wealth as is given to gold. For 


it will provide a convenient representa- 
tive medium that will convey the value 
given into gold and silver and let them 
remain in safe storage, whereby they 
will not lose of their substance by abras- 


ion, as well as to save the cost of 


minting into millions of 
disks, 

We now transfer the power that is in the 
falling waters of Niagara, through a 
copper conductor to Buffalo, and there- 
by the street cars are propelled, Why 
not carry the united power of the pre- 
cious metals gold and silver in a paper 
currency that is more convenient, by 
reason of less weight? Would an ex- 
pressman drive through the city with 
his yellow and white horses if he 
could leave them locked in the stable 
and go about witha representative piece 
of paper that had in it the combined 
force of the two horses, doing his work 


them small 
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with less effort and without wear and 
tear. 

3d. To put our monetary system in 
harmony with the world’s stock of gold 
and silver, half and half, about $4,200 
millions of each kind, To put our mon- 
elary system in harmony with the yield 
of gold and silver for the past 26 years 
about $3,250 millions of each kind. To 
put our monetary system in harmony 
with the yield of gold and silver in the 
year 1896, about $200 millions of each 
kind. To put ourselves in harmony 
with the estimated quantity of gold and 
silver in the United States about $550 
millions of each kind. France has also 
about equal amounts of each kind. 

4th. To show tothe rest of the world 
that we can adopt a monetary system 
that they can not control by raising the 
price of gold without an equal loss on 
silver; that to do business with us they 
must shape the trade to suit our mone- 
tary system, To keep our money by 
the force that lays ininterest. If money 
is redundant, we being a debtor nation, 
the gold will flow to Europe and the sil- 
ver to China. 

5th. To do away with the wedge of 
separation, the difference in the cost of 
casing, transporting and storing of the 
two metals. To wit: Gold being 1-29 
as bu!ky as silver, value for value, the 
balance of trade selects the gold for ex- 
portation, and under a system of free 
coinage, a debtor country is exposed to 
total depletion of its gold and thereby 
becomes a monometallic silver-using 
nation, 

The United States issued in the past 
three years $262 millions of bonds bear- 
ing 1t million dollars interest per an- 
num. Nearly one-half the proceeds of 
the bonds were issued to prevent the 
monetary system of the U. S. from be- 
coming mono-metallic—going to a silver 
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basis. It was a very costly prevention, 
probably $150 millions interest to be 
paid thereby and hereafter. 

Some may say we will have a 75 
cent, dollar. The specie value behind 
the outstanding paper currency on 
March ist, 1897, was about 52 6-10 per 
cent. There was outstanding, exclud- 
ing national bank notes $824 millions; 
stock of specie on hand about $434 
millions after deducting discount on 
silver—$268 millions. 

6th. To give equal encouragement to 
the production of gold and silver, set 
thousands of men to work, decrease 
crime and not increase murder, robbery, 
suicide, starvation and crimes innumer- 
able as followed the panic of 1893 and 
1896. 

If there had been but one precious 
metal most fit, by which toconvey value 
or store wealth, then no silver free coin- 
age question would be before the world 
to vex its inhabitants, but when a sug- 
gestion is made that the two metals can 
be locked together in the proportion 
that mother earth gives them tous sothat 
the intrinsic value that man placesin the 
two metals may be united into a single 
power to convey, to measure and to keep 
the wealth of mankind in, it is declared 
not a feasible plan, but the plan of free 
coinage of both metals is declared to 
be a feasible plan and a desired plan 
by both of our national parties provided 
the rest of the nations of the world will 
join therein; and at the same time there 
is the wedge of separation, cost of trans- 
portation and casing to drive them from 


ADDENDUM:—By exempting a bimetallic cur- 
rency from taxation at its full face value or at 
a part of its face value an inducement would be 
created for the deposit into the U. S. Treasury 
of the annual yield of gold with an equal amount 
of silver that the demands of commerce would 
command to remain in the United States, 
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parity value under any ratio that may 
be adopted. For shipping one million 
dollars of gold, 20 kegs, fifty thousand 
dollars each will suffice, but to ship one 
million dollars in silver will probably 
take 600 kegs of same dimensions as 
used in shipping the gold. The former 
will weigh, cased, about two tons, while 
the latter will weigh from 32 to 33 tons 
avoirdupois; quite a difference in the 
weights, 30 tons. 

There will remain under a bi-metallic 
system in the treasury as much of the 
two metals as the force of the rate of 
interest willdraw to stay therein. To 
bring about the adjustment into a bi- 
metallic system I would restrict the ex- 
change of national notes for gold and 
silver bullion to $500,000 on each _ busi- 
ness day, and the retirement of treasury 
notes and legal tenders to say $5 mil. 
lions a month by surplus revenue, or 
else by funding into low rate interest 
bonds according to the discretion ot the 
Secretary of the Treasury, not to exceed 
$20 millions each month. As time wore 
on, according to the demands of trade, 
I would re coin the standard dollars 
into subsidiary coins; that is, I would 
devise such laws that no man could 
exact a pound of flesh or inflict loss upon 
his fellow-man through the transforma- 
tion from the present incongruous sys- 
tem into the bi-metallic one whereby 
there could be but one dollar in kind in 
the United States—a currency repres- 
entative of true bimetallism. 

A READER. 

N. Y., March 25, 1897. 


The same feature of inducement to keep afloat 
any currency heretofore created might be ap- 
plied, whereby to aid the government in adjust 
ing its present forms of currency into having 
but one single form of money, at the discretion 
of the Secretary of the United States. 

A READER. 
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ACCOMMODATION 


I am very much interested in accommo- 
dation paper. I have been on the wrong 
side. This was the case: Asmall bank 
of $300,000 capital was situated in a 
western city. All its capital stock except 
$50,000 was owned by one family, The 
president of the bank was a member 
of that family and had general control 
of the bank. The same family was 
largely interested in manufacturing en- 
terprises in different cities and towns. 
The family was accounted the wealthiest 
in the state. Its credit was sohigh that 
in 1892 the paper of its manufacturing 
concerns was eagerly sought after by 
banks, at the lowest rate of interest; 
and large amounts were sold. The 
handwriting of the coming panic was 
even then on the wall. 

The credit of the concerns was not 
strained but an Eastern banker had sug- 
gested to the head of the family that it 
would be more businesslike for him to 
send his corporation paper through the 
banks in which he was interested. 

*‘Just let your banks take the paper 
and they can indorse it and send it to 
us; we will credit their accounts and you 
can draw the money through them, They 
will not make anything by it, but of 
course, as your family virtually owns 
these banks it will be all right.” 

Now this struck the bank president 
favorably! Why not? 

So he draws the note of his corporation 
payable to the little bank of $300,000 
capital and sends it to the cashier of 
that bank with the instruction to ‘‘in- 
dorse it for the bank and send it 
to the “Bank at , charge that 
bank with the amount and place the pro- 
ceeds to the credit of the Mfg. Co.” 


INDORSEMENTS BY BANK OFFICERS. 


Well, it was done! The 
the note! The 
the money! 

The little $300,000 bank was sued on 
the note and judgment rendered against 
it! 

At the trial the evidence developed the 
fact that the $300,000 bank had never 
put the note on its book, had never 
counted it in its paper, had never re. 
ceived a cent of profit by way of inter- 
est or otherwise, from the transaction; 
but the fact that the cashier, under the 
president’s instructions, had placed the 
name of the bank on the note and trans- 
mitted it apparently for rediscount, and 
drew the proceeds to replace the money 
paid to the Mfg. Co. rendered the 
bank liable. 

Meanwhile the little bank which had 
most of its capital stock invested in the 
paper of the various manufacturing con- 
cerns in which the family were interest- 
ed had gone into the hands of a receiver! 

Now, was the indorsement placed on 
the note by the cashier of the bank under 
the president's instructions binding on 
the bank? 

1. Had the cashier any authority to 
put the bank’s name on the note by virtue 
of his office? 

2. If so, was it an accommodation in- 
dorsement? 

3. If the cashier can bind the bank at 
the request of the president, why can he 
not bind it on his own motion? 

It was thought that the supreme court 
had placed a construction on the powers 
of bank officers in Bank v. Armstrong, 
105 U.S. 346. Thecourt there said: 


‘*Even, therefore, if it be conceded 
that it was within the power of the board 


bank got 
Mfg. Co. drew out all 
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of directors of the Fidelity Nat'l Bank 
to forward $200,000 on time, it is yet 
obvious that the vice- president, however 
general his powers, could not exercise 
such a power unless specially authorized 
so to do, and it is equally obvious that 
persons dealing with the bank are pre- 
sumed to know the extent of the gener- 
al powers of the officers.” 


The question seems simple. If the 
chief executive could not borrow with- 
Out special authority, could he pledge 
the credit of the bank without special 
authority? 

If this be true (that he can pledge 
such credit) then the Napoleon of Fi- 
nance, with a manufacturing establish- 
ment, has only to gain control of a bank 
and he can pledge its total assets (the 
money of stockholders and depositors) 
to bolster his tottering mfg. concern. 
When the crash comes the judges will 
say this officer pledged the credit of the 
bank and the bank is bound. The judge 
may further say: ‘‘It is true the evidence 
shows that the bank got no benefit, but 
it became the nominal paper of the bank 
by the putting on of the bank’s name by 
the cashier, and the bank is bound.”’ 

Such is the logic of the U, S, district 
courts of Indiana and Ohio—are they 
right? 

As an answer to the first query we 
state ‘‘the cashier had no authority to 
bind the bank.” 

What about the second query? If this 
was an indorsement, was it an accom— 
modation indorsement? 


“Accommodation paper is a bill of ex- 
change or promissory note to which the 
acceptor, drawer, maker or indorser, as 
the case may be, has put his name with- 
out consideration, for the purpose of ac. 
commodating by a loan of his credit, 
some other person who is to provide for 
the bill or note when it falls due.” 

“Accommodation paper is such as is 
made, accepted or indorsed by one party 
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for the benefit of another, without con- 
sideration; it represents a loan of credit.” 

If a bank could indulge in this legally, 
there would be no end to its business 
transactions. Its capital stock might be 
pledged many times over. It has been 
well said that ‘‘by lending money a bank 
can only make interest on money, and 
not on breath and ink, as it could by 
lending credit.” 

“Neither as included in its powers aor 
incidental to them is it a part of a bank’s 
business to lend its credit.” 

‘Indeed, lending credit is the exact 
opposite of lending money, which is the 
real business of a bank, for while the 
latter creates a liability in favor of 
the bank, the former gives rise to a lia- 
bility of the bank to another.” 

‘*As a general rule no corporation has 
the power, by any form of contract or 
indorsement to become a guarantor or 
surety for, or otherwise lend its credit 
to, another person or corporation,” 

*Judicial authority is nearly unani- 
mous to the effect that a corporation has 
no power to make or indorse commer- 
cial paper for the mere accommodation 
of another person or corporation.” 

‘‘A business corporation cannot, in 
the absence of express power in its char- 
ter, or governing statute so to do, bind 
itself by indorsing negotiable paper for 
the accommodation of third persons or 
corporations, even for a consideration paid 
therefor.” 

Does the above rule apply with equal 
force to a bank? 

Giving accommodation paper is never 
incidental to the business of a bank and 
is therefore ultra vires and unlawful. 
Morse on Banks and Banking, sec. 71; 
Rand. Com, Paper, vol. .1, sec. 334; 
Tied. Com. Paper, sec. 116; Field, Corp. 
sec. 306; Green’s Brice’s Ultra Vires, p. 
252; 1 Pars. Notes & B,, p, 166; 116 N. 
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Y. Ct. App, 292; 95 U.S. 557; 25 W. 
Va., 298; 152 U. S. 346. In fact the 
authorities are very numerous. 

But the danger point lies in the fact 
that it has been held that if ‘‘the bank 
transcends its power in this respect it 
does not follow the contract is void as to 
third parties without notice.” 

There is a tendency to construe this 
to mean that if the bank officers see fit 
to do an act which is clearly beyond the 
powers of the bank—they may, by a 
kind of financial legerdemain, bind the 
bank as absolutely as if the whole trans- 
action was an honest one within its cor- 
porate powers. 

Take our little bank case: If the pres- 
ident had said to the cashier “Write to 
our correspondent and tell it you want 
it to take some paper for my manufac- 
turing company and that you will, by 
virtue of your office, make an accommo- 
dation indorsement of the note for the 
bank.”’ Does any one suppose the ac- 
commodation bank would have been 
successful in its suit? 

How is sucha matter arranged in fact? 
The president says to the cashier ‘‘Write 
our correspondent that you will have 
some good manufacturing paper that 
you would like to rediscount with them, 
and say that of course our bank will in- 
dorse the paper.” Of course the cor- 
respondent bank will be glad to take 
this paper! 

And yet in this second case the paper 
is indorsed by the cashier without any 
authority from the board of directors, 
without any consideration to the bank— 
the whole transaction is simply the lend- 
ing the credit of the bank to its presi- 
dent’s manufacturing company. 

The Circuit Court of the U. S. for 
the Southern District of Ohio in Chem- 
ical National Bank of N. Y. v. Armstrong 
seems to wish to decide—that as bank 
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officers ought to be honest in their deal- 
ings with their correspondents—there- 


‘fore it will be presumed that they are 


honest. That as they ought to do only 
such acts as they are duly authorized to 
perform—therefore Courts will presume 
that they have full authority to do any 
acts—especially if they have been accus- 
tomed to do them. 

The logic of the situation is reduced 
to this, that a ‘‘schemer” has only to 
thrust the bank’s name by any means, 
legal or illegal, on the back of paper 
—and place that paper in the hands of 
some third person without actual notice 
—and whether he had any authority to 
do the act for the bank, or whether the 
bank asa corporation had any authority 
todothe act—will make no difference— 
the bank is bound ! 

To go onestep further—if the Cashier 
under the President’s instructions can 
bind the bank by such indorsements of 
the President’s Co’s paper—why cannot 
he bind the bank by indorsing the paper 
of his own manufacturing Co.? 

That which binds the bank is not the 
president’s instruction—but the cash- 
iers’ act. 

I presume the answer would be that 
the cashier ought to do only such things 
as he has a legal right to do. 

That he has no legal right to use the 
funds of the bank, directly or indirectly, 
to further his own private ends or to 
speculate with—therefore the cashier 
will not indorse paper of his own concern 
without consideration in the bank’s 
name—will not lend it the credit of the 
bank! 

The Supreme Court of the U. S. has 
laid down the equitable rule that in any 
borrowing, those making the loan must 
see to it that the officer or agent acting 
for the bank has special authority to 
borrow money. ‘‘Itis obvious that per- 
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sons dealing with the bank are presumed 
to know the general extent of the powers 
of the officers.” 

To this must be added an established 
rule that a bank cannot be a broker of 
commercial paper. 

That it may when it has funds invest 
in paper or other authorized securities 
—but that buying paper, assuming the 
responsibility of lending the bank’s 
credit by indorsing it and selling it to 
others is not banking. 

That the disposal of its paper by in- 
dorsement can only be made under the 
stress of necessity—and then only to the 
extent that necessity demands. 

That in such a case the board of 
directors must pass on the necessity 
and confer on some officer the authority 
to indorse and sell the paper of the 
bank, 

That in no case can the credit of the 
bank be used to bolster up the tottering 
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Many financial institutions loan money 
on real estate or chattel mortgage secur- 
ity and have the mortgage acknowledged 
before a notary public who is connected 
with the institution. The question is 
becoming quite a frequent one whether 
an acknowledgment so made is a valid 
act where the notary is an officer, en 
attorney, a stockholder, or otherwise 
interested in the institution to which the 
mortgage runs. Inthe November 1896 
number, we published a decision of the 
Supreme Court of Tennessee that where 
a deed of trust to a loan association is 
acknowledged before a notary public 
who is a_ director, stockholder and 
attorney of the association, the acknow- 
ledgment is not ifso facto void, but is, 
nevertheless, contrary to public policy 
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manufacturing concern of any bank 
officer. 

But says the officer ‘‘we can lend all 
of the bank’s Capital to our own con- 
cerns—why not its credit’’? 

The National Bank act has forbidden 
lending more than to per cent. of the 
banks capital to one concern—Is it to be 
supposed that it was intended that while 
the bank could only lend ro per cent, 
of its capital in money—that it could 
lend 20—40—or 100 per cent. of its 
capital by the indirect way of accommo. 
dation indorsement? 

Let the courts or the legislature make 
it certain that bank officers cannot wreck 
banks by doing indirectly what they can 
not dodirectly—and the greatest exist- 
ing danger to the solvency of our banks 
is removed! 

WILLIAM Bosson 

Indianapolis, Ind. 

April 3, 1897. 


NOTARY PUBLIC. 


and is voidable upon proof of fraud 
or undue advantage by reason of the 
notary’s relation to the grantee. 

We also published a decision of the 
Supreme Court of Nebraska in the same 
number holding that the fact that the 
notary who takes the acknowledgment 
of a deed or mortgage to a corporation 
is the attorney of, secretary and treas- 
urer of the corporation, will not disqual- 
ify him, it not being shown that the 
notary is a stock-holder; the inference 
being that if the notary was a stock- 
holder he would be disqualified and the 
acknowledgment invalid. 

Tne latest decision on the subject was 
rendered in January last, when the Su- 
preme Court of Iowa decided that all 
acknowledgments taken before notaries 
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public who were stock-holders in corpsr- 
ations, interested in the transaction, 
were invalid. As this decision affected 
a large number of transactions the legis- 
lature of Iowa promptly passed the 
following curative act: An act tolegal- 
ize Acknowledgments in Instruments in 
Writing Heretofore Taken by Notaries 
Public. 

Be it enacted: 

Section 1. That the acknowledgments 
of all deeds, and mortgages, or other 
instruments in writing heretofore taken 
or certified, and which instruments 
recorded in the record- 
er's office of any county of this state, 
including acknowledgments of instru- 
ments made by any private or other 
corporation, or, to which such corpor- 
ation was a party or under which such 
corporation was a beneficiary, and which 
have been acknowledged before or cer- 
tified by any notary public who was at 
the time of such acknowledgment or 
certifying a stockholder or officer in 
such corporation, by and the same are 
hereby declared to be legal and valid 
official acts of such notaries public, and 
to entitle such instruments to be record—- 
ed, anything in the laws of the state of 
Iowa in regard to acknowledgments to 
the contrary notwithstanding. 

Section 2, This act shall not affect 
the rights of parties in any action or suit 


have been 
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now pending in any court of this state.” 

It will be noticed that this enactment 
simply applies to past acknowledgments, 
providing their validity has not become 
involved in any pending suit; it does 
not change the law so that hereafter ac- 
knowledgments of mortgages to corpor- 
ations before notaries who are stock- 
holders will be valid. Whether the 
legislature has the power to thus validate 
past invalid acknowledgments is very 
doubtful and the question will probably 
be raised in some case of an acknowledg- 
ment otherwise invalid but for this 
act. 

The question of the validity of acknow- 
ledgments and other official acts by 
notaries public who bear an interested 
relation to some financial corporation 
which is one of the parties to the tran— 
saction is one of importance in nearly 
every state; and in view of the frequency 
of invalidating decisions on the one 
hand, and of the tendency of corpora- 
tions on the other hand to presuppose 
that acknowledgments before notaries 
connected with the institution are per- 
fectly valid, as well as being convenient 


it would be well for readers in every 
state interested in such transactions, to 
investigate the question for their ovn 
state. We have quite a complete col- 
lection of cases on the subject and our 
information is at the disposal of any of 
our readers who may desire it. 


THE KANSAS MORTGAGE ASSIGNMENT LAW. 


The new mortgage assignment law 
demands the attention of all holders of 
Kansas mortgages. All present out- 
Standing mortgage assignments must be 
recorded on or before September 10,1897. 
All future mortgage assignments ‘‘must 
be acknowledged before an officer, must 
show the post office address of the as- 


signee, and must be recorded in ninety 
days after the execution of the assign- 
ment.” The failure to attend to this 
will be a financial loss to holders of mort- 
gages. 

The intent of the law was to compel 
a public record of the ownership of mort- 


gages. 
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THE LIABILITY OF A FORWARDER OF COLLECTIONS FOR ASTS OF 
CORRESPONDENTS. 


William A. Way, of the Pittsburgh 
‘bar, has published a treatise on the lia- 
bility of a forwarder of collections for 
the acts of his correspondents, includ- 
ing the respective liabilities of banks, 
express companies, mercantile and col- 
lecting agencies and attorneys at law. 
The work is divided into six sections or 
chapters, 

Section 1 treats of the liability of a 
bank for default of a correspondent 
bank. The New York ruleis that the 
bank receiving paper for collection at a 
distant place is liable for the neglect, 
omission or other misconduct of the 
correspondent, unless there be some 
agreement to the contrary express or 
implied, This is shown to be also the 
law of New Jersey, Ohio, Indiana, Mich- 
igan, Georgia, Montana, Minnesota, 
England, Supreme Court of the United 
States and probably South Carolina. 

The contrary doctrine that the for- 
warding bank is not liable for the de- 
faults of correspondents where the paper 
is seasonably transmitted to a suitable 
correspondent, is shown to be the law in 
Massachusetts, Pennsylvania, Maryland, 
Connecticut, Missouri, Illinois, Tennes- 
see, lowa, Wisconsin, Kansas, Missis—- 
sippi, Nebraska, Louisiana, and probably 
North Carolina. 

» Section 2 treats of the liability of a 
bank for default of a notary, and cites 
the various decisions upon this branch 
of the subject. 


Section 3 treats of the case where the 
forwarder of collections is an express 
company, The few cases under this 
head evince the disposition of the courts 
to treat an express company in the same 
manner as a bank. 

Section 4: Where the forwarder is a 
mercantile or collection agency. Though 
the courts have differed as to the liability 
of forwarding banks and express com- 
panies, they are unanimous in holding 
other classes of forwarders strictly liable 
for any negligence or default ot their cor- 
respondents, unless this liability be ex- 
pressly limited by contract. The cases 
under this head are cited chronologi- 
cially. 

Section 5: Where the forwarder is an 
attorney at law. In this case as in that 
of mercantile agencies, when the ciaim 
has been received ‘‘for collection” with- 
out any further contract as to his res- 
ponsibility the decisions seem harmon- 
ious in holding the forwarder to the 
measure of liability of an independent 
contractor. 

Section 6: Relates to the measure of 
damages, which is shown to.be in all the 
cases ‘‘compensation, limited to the ac- 
tual loss sustained, and the forwarder 
may show that by reason of his neglect 
or that of his sub agent, the principal is 
piaced in no worse position than before, 
or that the principal holds collateral 
securities or has other remedies by which 
he may enforce payment.”’ 
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LEGAL DECISIONS. 


BANKING LAW. 


quis department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 

rectors. The experiences they disclose are likewise worthy the careful attention and study of the merchant 
the depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 
herein, will be furnished on application. 


COLLATERAL SECURITY. 


NATIONAL BANK SHARES—TRANSFERRING TO NAME OF THIRD PERSON—LIABILITY FOR 
ASSESSMENT, 


The National Park Bank of New York, plaintiff in error, v. Harmon, receiver of the Stock Growers’ National 
Bank, defendant inerror. U. S. circuit court of appeals, second circuit, April 6. 1897. 


A bank which loans money on the security of shares of stock in a national bank and causes 
the shares to be transferred and a new certificate issued to one of its employees, forthe purpose of 
having the stock held as security without incurring the responsibilities of a shareholder, does not 
become an owner of said stock within the meaning of Section 5151 R. S. so as to be liable for an 


assessment on the bank’s insolvency. 


Action by receiver of the Stock Grow- 
ers’ National Bank against the National 
Park Bank of New York. Judgment for 
plaintiff. Reversed. 

Louis F, Doyle, Counsel for Nation- 
al Park Bank, plaintiff in error. 

Dayton, Dunphy & Swift [Frederic J, 
Swift, of counsel] for defendant in error. 


The question presented by the assign- 
ments of error is whether the defendant 
was, within the meaning of section 5151 
of the United States Revised Statutes, 
a stockholder of the Stock Growers’ Nat- 
ional Bank, a national banking associa— 
tion. 


The Stock Growers’ National Bank 
becarme insolvent in August, 1893, a re- 
ceiver was appointed, and April 23rd, 
1894, the Comptroller of the Currency in 
virtue of the authority conferred upon 
him by law made an assessment upon 
the stockholders of $100, upon each 
and every share of capital stock of the 
bank owned by them respectively at the 
time of its failure. This action was 
brought to recover the assessment upon 
forty shares of the capital stock which 


stood upon the books of the bank in the 
name of one Holbrook, upon the theory 
that Holbrook was merely the nominal 
and the defendant was the real stock- 
holder as to those shares. 

It appeared upon the trial that the 
shares originally belonged to one Steb- 
bins, he being the registered owner upon 
the books, and the bank having issued 
to him a certificate therefor. Stebbins 
pledged the certificate to Chrystie & 
Janney as collateral for a loan, with au- 
thority to them to use or sell the same, 
and endorsed thereon an assignment and 
transfer of the shares in blank accom— 
panied with a power of attorney to 
transfer the shares on the books of the 
bank. Subsequently, and on or about 
November 24, 1891, Chrystie & Janney 
pledged and delivered the certificate to 
the defendant ascollateral security for 
the payment of a loan of $7,000. on de- 
mand. By the terms of the pledge the 
defendant was authorized in case of non- 
payment of the loan to sell the shares 
without notice at public or private sale, 
and apply the proceeds to the payment 
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thereof. July 6, 1892, the loan of Chrys- 
tie & Janney not having been paid, the 
defendant procured a transfer of the 
shares to be made on the books of the 
Stock Grower’s National Bank to Hol- 
brook, surrendering the certificate which 
had been pledged and receiving from 
the bank a new one showing Hol- 
brook to be the owner of the shares. 

The new certificate when received by 
the defendant from the Stock Growers’ 
National Bank was immediately indorsed 
in blank by Holbrook, and _ placed 
among the demand loan collaterals of 
the defendant; and up to the time of 
the trial it had been held by the defend- 
ant as collateral to the loan of Chrystie 
& Janney, and Chrystie & Janney were 
paying interest upon the loan to the de- 
fendant. Holbrook was an employe of 
the defendant, was irresponsible, and 
had no interest in thetransaction. The 
defendant caused the transfer to be made 
to him because it was unwilling to allow 
Stebbins to remain the registered owner 
of the shares, and desired to have them 
stand upon the books of the Stock Grow- 
ers’ National Bank in the name of its 
own employee as registered owner, 
There was no evidence tending to show 
that the Stock Growers’ National Bank 
was insolvent when this transaction took 
place, or that the defendant caused the 
transfer of the shares to be made from 
Stebbins to Holbrook because of any 
suspicion of the insolvency of the Stock 
Growers’ Natiunal Bank. The defend- 
ant never received any dividends nor 
voted upon the shares. Upon these 
facts we conclude that the defendant 
was not liable as a stockholder of the 
insolvent bank. 

The adjudications of the supreme 
court are controlling authority for sev- 
eral propositions applicable to the case 
in hand, which are as follows: (i) The 
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real owner of the shares of the capital 
stock of a National Banking Association 
may in every case be treated as a share- 
holder within the meaning of Section 
5151; (2) Any person who holds himself 
out as the owner of the shares by allow- 
ing himself to appear as the registered 
owner thereof upon the books of the 
banking association, may likewise be 
treated as a shareholder within the 
meaning of that section; (3) If the real 
owner of the shares transfers them to 
another person, or causes them to be 
placed on the books of the banking as- 
sociation in the name of another person, 
with the intent simply to evade the re- 
sponsibilities imposed by section 5151 
on shareholders of national banking as- 
sociations, such owner may be treated, 
for the purpose of that section, as a 
shareholder and liable as therein pre- 
scribed; (4) If a person receives shares 
of stock of a national banking associa- 
tion as collateral security to him for a 
debt due from the owner, with power of 
attorney authorizing him to transfer the 
same on the books of the association, 
and being unwilling to incur the respon- 
sibilities of a shareholder as prescribed 
by the statute, causes the shares to be 
transferred on such books to another 
under an agreement that they are to be 
held as security for the debt due from 
the real owner to the creditor, doing so 
in good faith, and for the purpose only 
of securing payment of that debt with- 
out incurring the responsibility of a 
shareholder, he will not betreated as a 
shareholder within the meaning of sec- 
tion 5151. The case of Pauly, receiver, 
v. The State Loan & Trust Company re- 
cently decided by the supreme court, 
after reviewing previous decisions of 
the supreme court upon the general 
question affirms the general proposi- 
tion. 
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In the present case the defendant 
never became the owner of the shares, 
but remained, as it always had been, 
merely the pledgee thereof; and, as was 
pointed out by the opinion in Pauly, Re- 
ceiver, v. the State Loan & Trust Co., 
could not become the owner by selling 
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the shares to itself because of its fidu- 
ciary obligation to exercise the right of 
sale for the benefit of the pledgors, 

It follows that the trial judge erred 
in ruling that the defendant was a share- 
holder within the meaning of section 5151 
and directing a verdict for the plaintiff. 
The judgment is reversed. 


ASSIGNMENT OF DEPOSIT. 
CHECK ON BANK,OF ITSELF, NOT AN ASSIGNMENT—BUT DEPOSIT MAY BE ASSIGNED BY 
AGREEMENT IN TRANSACTION IN WHICH CHECK GIVEN. 
Fourth Street National Bank v. Yardley, supreme court of the United States, March 1, 1897. 

1. A check drawn in the ordinary form does not, as between maker and payee, constitute an 
equitable assignment pro tanto of an indebtedness owing by the bank upon which the check is 
drawn, and, unless accepted, an action cannot be maintained by the holder against the bank; nor 
does the mere giving and receipt of the check entitle the holder to priority over general creditors 
in afund received from such bank by an assignee under a general assignment made by the debtor 


for the benefit of his creditors. 


2. Butif in the transaction connected with the delivery of the check, it was the understanding 
and agreement of the parties that an advance about to be made should be a charge on and be sat- 
isfied out of a specified fund, a court of equity will lend its aid to carry such agreement into effect 
as against the drawer of the check, mere volunteers, and parties charged with notice. 

3. The facts connected with a transaction in which a check on a New York bank was given, 
held to constitute an assignment of the deposit for which the check was given. 


Ona certificate from the United States 
Circuit Court of Appeals for the Third 
Circuit. 

3y a bill filed in the circuit court of 
the United States for the Eastern dis— 
trict of Pennsylvania, appellant sought 
to subject moneys in the hands of the 
receiver of the Keystone National Bank 
to the satisfaction of an alleged equit- 
able charge or lien thereon. From a de- 
cree dismissing the bill an appeal was 
taken to the circuit court of appeals for 
the Third circuit. The latter court 
thereafter certified to this court two 
questions of law arising upon the facts 
stated, which facts are set out in the 
margin hereof .* 


*On the 19th day of March, 1891, the said 
Fourth Street National Bank advanced twenty- 
five thousand dollars (325,000) in clearing- house 
gold certificates to the said Keystone National 
Bank, to enable it to meet its debtor balance in 
the Philadelphia clearing-house under these cir- 


cumstances: On said date Gideon W. Marsh, 
the president of the Keystone National Bank, 
acting on its behalf and by its authority, came 
to the banking room of the said Fourth Street 
National Bank in the city of Philadelphia, and 


The following are the questions pro- 
pounded: 

“First. Do the above-stated facts show 
an equitable assignment by the Keystone 
National Bank to the Fourth Street Nat. 
Bank of twenty-five thousand dollars of 
the fund, consisting of cash and collec- 
tion items or drafts as aforesaid, belong- 
ing to the Keystone National Bank in 
the hands of the Tradesmen’s National 
Bank? 

‘Second. If the stated facts do not 
show such equitable assignment of the 
whole twenty-five thousand dollars, do 
they show such equitable assignment of 
the cash so in the hands of the Trades- 
men’s National Bank, namely, the sum 


there represented to the officialsof that bank 
that the Keystone National Bank owed a bal- 
ance at the clearing house, which it could not 
meet, because its funds were in the city of New 
York, and exhibited to them a memorandum 
showing a balance to the credit of the Keystone 
National Bank in the Tradesmen’s National Bank 
of the City of New York of about twenty-seven 
thousand dollars ($27,000), stating that his bank 
wished to draw against it, and get clearing-house 
certificates; and he asked the Fourth Street Na- 
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of nineteen thousand seven hundred and 
twenty-five and 62-too dollars?” 

Mr, Justice White, after stating the 
case, delivered the opinion of the court. 

As between a checkholder and the 
bank upon which such check is drawn, 
it is settled that, unless the check be 
accepted by the bank, an action cannot 
be maintained by the holder against the 
bank, Bank v, Millard, 10 Wall. 152; 
Bank v. Whitman, 94 U. S. 343. 

It is also settled that a check drawn 
in the ordinary form does not, as be- 
tween the maker and payee, constitute 
an equitable assignment pro tanto of an 
indebtedness owing by the bank upon 
which the check has been drawn, and 
that the mere giving and receipt of the 
check does not entitle the holder to pri- 
ority over general creditors in a fund 
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received from such bank by an assignee 
under a general assignment made by the 
debtor for the benefit of his creditors, 
Florence Min. Co. v. Brown, 124 U.S. 
385; Bank v. Schuler, 120 U. S. 511. 

That the owner of achose in action or 
of property in custody of another may 
assign a part of such rights, and that an 
assignment of this nature, if made, will 
be enforced in equity, is also settled doc- 
trine of this court. Trist v. Child, 21 
Wall, 441, 447; Peugh v. Porter, 112 
U.S. 737, 742. For recent cases main- 
taining this principle and referring to 
the present state of the law on the sub- 
ject in the various states, see James v. 
Newton, 142 Mass. 366; Bank v. Mc- 
Loon, 73 Me. 498; and Lanigan’s Adm, 
v. Bradley & Currier Co., 50 N. J. Eq. 
201. 





tional Bank to accept the draft of the Keystone 
National Bank for twenty-five thousand dollars 
($25,000)against this ‘reserve account in the New 
York bank,’’—that is to sav, against the said 
fund in the Tradesmen’s National Bank,—and 
give his bank clearing-house gold certificates 
therefor. Relying upon these representations 
of Marsh, and on the faith of hisstatement, sup- 
ported by the said memorandum, that the Key- 
stone National Bank had in the Tradesmen’s 
National Bank the specified fund against which 
it proposed to draw, the Fourih Street National 
Bank gave Marsh, for the use of the Keystone 
National Bank, clearing-house geld certificates to 
the amount of twenty five thousand dollars($25,- 
ooo), and took its draft, of which the following 
is a copy: 
‘*Keystone National Bank. No. 5,086, 
‘*Philadelphia, March 1g, 1891. 
‘*Pay to the order of R H. Rushton, cashier, 
25,000) twenty-five thousand dollars 
‘*John Hayes, Cashier. 

‘*‘To the Tradesmen’s National Bank, New 

York.” 


R. H. Rushton was the cashier of the Fourth 
Street National Bank. 

The books of the Keystone National Bank 
show that on the 1gth day of March, 18o1, it 
had to its credit in the Tradesmen’s National 
Bank of the city of New York the sum of twen- 
ty-six thousand nine hundred and seven and 
32-100 dollars ($26, 907.32),and on the same day 
an entry was made therein charging against that 
credit the said draft for twenty-five thousand 
dollars ($25,000) it had given to the Fourth 
Street National Bank. 


The draft for twenty-five thousand dollars 
($25,000) was duly forwarded to New York for 
collection, and was presented for payment to the 
Tradesmen’s National Bank on the morning of 
March 20, 1891. Payment thereof was refused, 
upon the ground that the drawee had not in hand 
funds of the drawer sufficient to pay the same, 
In fact, the Tradesmen’s National Bank had in 
cash and in collection items (drafts) for the Key- 
stone National Bank the sum of twenty-six thou- 
sand nine hundred and seven and 32-100 dollars 
($26,907 32), of which eighteen thousand and fif- 
ty-six and 21-100 dollars (18,056.21) were remit- 
ted by the latter-named bank tothe former on 
March 19, 1891, and the rest previously. The 
Tradesmen’s National Bank then had in hand in 
cash to the credit of the Keystone National Bank 
the sum of nineteen thousand seven hundred and 
twenty-five and 62-100 dollars ($19,725.62), and 
had in addition, the said collection items to make 
up the full sum of twenty-six thousand nine hun- 
dred and seven and 32-100 dollars ($26,907,32). 
Afterwards this money was paid, and the said 
collection itemsor drafts were turned over, to 
Robert M. Yardley, the receiver of the Keystone 
National Bank, and out of the collection items 
he realized sixty-one hundred dollars ($6,100), 
and he thus hadin his hands from this source 
when the bill in this case was filed the sum of 
twenty-five thousand eight hundred and twenty- 
five and 62 100 dollar ($25,825.62) in cash. 

On the 20th day of March, 189! (some time 
during the morning), by the order of the comp- 
troller of the currency of the United States, the 
Keystone Nationa! Bank was closed, and there- 
after Robert M. Yardley was appointed receiver 
thereof, 
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While an equitable assignment or lien 
will not arise against a deposit account 
by reason of a check drawn 
against the same, yet the authorities es- 
tablish that if, in the transaction con- 
nected with the delivery of the check, it 
was the understanding and agreement 
of the parties that an advance about to 
be made should be a charge on and 
be satisfied out of a specified fund, a 
court of equity will lend its aid to carry 
such agreement into effect as against the 
drawer of the check, mere volunteers, 
and parties charged with notice. 

This is but an application of the gen- 
eral doctrine of equitable assignments 
or liens announced by this courtin Ket- 
chum v. St. Louis, 1o1 U. S. 306, where 
it was held, citing various authorities 
and text writers that: ‘‘A party may, by 
agreement, create a charge or claim in 
the nature of a lien on real as well as 
on personal property whereof he is the 
owner or in possession, which a court of 
equity will enforce against him, and 
volunteers or claimants under him with 
notice of the agreement.” It is imma- 
terial, for the purposes of this case, to 
draw a line of distinction between equit- 
able assignments and equitable liens or 
charges. 

In Risley v. Bank, 83 N. Y. 318, two 
counts of a complaint were based upon 
a check drawn upon the defendant bank 
by a depositor, in favor of plaintiff, 
while the third count based the right to 
recover upon an alleged oral assignment 
of a part of an indebtedness owing by 
the bank to such depositor, to the am- 
ount of the check. The check in ques- 
tion was drawn May 20, 1861, by a bank 
in South Carolina upon a bank in New 
York. The trial court ruled that the 


solely 


plaintiff was not entitled to recover upon 
the causes of action founded upon the 
check and the vetbal promise of pay— 
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ment, and that plaintiff was entitled to 
recover upon the third cause of action if 
the jury should find the facts to be as 
therein averred. A judgment upon a 
verdict in favor of plaintiff was affirmed 
it being held (p. 327), to quote the lang- 
uage of the court of appeals in the sub- 
sequent case of Coates v. Bank, 91 N. Y. 
26, ‘‘in substance, that when, in addition 
to the check, there was an oral agree- 
ment between the drawer and payee, by 
which the former, for a valuable consid- 
eration, agreed to assign so much of the 
indebtedness of the bank to him as was 
represented by the check, and the check 
was given to enable the payee to collect 
and recover the portion of the debt as- 
signed, the agreement operated as an 
assignment, and was sufficient to vest in 
the payee a title to that portion of the 
debt.” 

In the Coates case the Emporia Bank 
interpleaded in an action brought by 
the assignee in insolvency of the Mastin 
Bank against Donnell, Lawson & Co., 
bankers in N.Y.city, to recover a balance 
of a deposit account kept by the Mastin 
Bank with Donnell, Lawson & Co. The 
intervener, the Emporia Bank, claimed 
to be entitled to a part of such balance, 
on the ground of an assignment thereof 
made to it by the Mastin Bank under 
the following circumstances: The Mas- 
tin Bank owed the Emporia Bank, and 
was requested by the latter to transfer 
on account thereof, funds to the credit 
of the Mastin Bank with Donnell, Law- 
son& Co. The Mastin Bank replied it 
would do so, and at once charged the 
Emporia Bank, and credited themselves 
with $5,000, and on the same day, by 
letter, informed the Emporia Bank that 
this had been done,and by letter notified 
Donnell, Lawson & Co, to credit the ac- 
count of the Emporia Bank with the sum 
named, The Emporia Bank also gave 
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the Mastin Bank credit for the amount. 
The court of Appeals said (pages 27. 28): 

“ These circumstances in the conduct 
of both parties establish an agreement, 
the eftect of which, as between the Mas- 
tin Bank and the Emporia Bank, was to 
estop the former from setting up that 
so much of the credit to which they were 
entitled from Donnell, Lawson & Co, 
did not belong to the Emporia Bank, 
and the Emporia Bank from saying that 
so much of the debt before due from the 
Mastin Bank to it had not been exting- 
uished. Allen v. Culver, 3 Denio, 284- 
292. Written out, the contract indicated 
by the bank entries and the correspond- 
ence is one of assignment, of so much of 
the credit or funds then to its credit 
with Donnell, Lawson & Co., tothe Em- 
poria Bank, and a discharge of a debt 
due by it tothat bank. The whole was 
completed the moment the letter of the 
Mastin Bank to the Emporia Bank was 
placed in the postoffice. Graves v. Bank, 
17 N. Y. 205; Brogden v. Railway Co. 
L. R, 2 App, Cas. 666, 692; Ex parte 
Harris, L. R. 7 Ch. App. 596; Barry v. 
Society, 59 N. Y. 587, 594; Bank v. 
Low, 81 N. Y. 566. * * * As be- 
tween these parties the credit or funds 
had ceased to be the property of the 
Mastin Bank, The Emporia Bank was 
no longer creditor, because it was paid. 
The credit, or right to call upon Don- 
nell, Lawson & Co. for the same amount 
was the means of payment.” 

It was also held (page 29), upon the 
authority of Heath v. Hall, 2 Rose, 271, 
and Burn v. Carvalho, 4 Mylne & C, 
690, that, as rights of third parties were 
not involved, it was immaterial to plain- 
tiff’s right to recover that the Mastin 
Bank became insolvent, and made a gen- 
eral assignment for the benefit of its 
creditors, of which Donnell, Lawson & 
Co. were notified before receipt by them 


of the notice from the Mastin Bank to 
credit the Emporia Bank. The court 
found (page 30) that the entries made 
by the Mastin Bank on its books showed 
an intention on the part of the Mastin 
Bank to transfer to the Emporia Banka 
specific amount of the deposit with Don- 
nell, Lawson & Co., and, ‘‘taken in con- 
nection with the letters between the par- 
ties, and the order and letter of advice 
sent to the New York firm, were equiv- 
alent to an actual transfer of credit, or 
of account, and therefore to an assign- 
ment, at least in equity, of the fund in 
the hands of Donnell, Lawson & Co.” 

In Cleaner Co. v. Smith, 110 N. Y. 83, 
88, it was again held, to quote from the 
syllabus in the case, that (page 83): 
‘*‘While the mere delivery to a third per- 
son of a check or draft drawn by a cred- 
itor upon his debtor does not effect a 
legal transfer of the debt, where it ap- 
pears that the intent was to make such 
a transfer, it is the duty of the court 
to carry out the intent.” The court, 
in that case, from a review of the evi- 
dence, deduced therefrom, as matter of 
law, an actual transfer of the debt ow- 
ing by the parties upon which acheck or 
draft had been drawn, 

In the still more recent case of Bank 
v. Clark, 134 N. Y. 368, the doctrine of 
Risley v. Bank, and Cleaner Co. v. 
Smith, was expressly approved. 134 N. 
Y. 373. Thecontroversy was between 
the payee of a check and a private bank- 
er upon wkom it had been drawn, the 
defendant denying having been at any 
time indebted to the maker of the check. 
In affirming a iudgment entered upon a 
verdict in favor of defendant, the court 
of appeals held, despite the fact tha: a 
check had been given, that the trial 
judge properly left it to the jury to de- 
termine under the particular circum: 
stances whether the alleged debt had 
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been assigned to the plaintiff. 

In First Nat. Bank v. Dubuque S. W. 
Ry. Co., 52 lowa, 378, the supreme ct. 
of Iowa held that a bill of exchange 
drawn upon a general fund, and not ac- 
cepted by the drawee, does not operate 
as an assignment of the fund, but is ev 
idence to be considered with other cir- 
cumstances in determining the intention 
of the parties, 

In Harrison v. Wright, 100 Ind. 515,a 
similar ruling was made. The supreme 
court of Indiana there reached the con- 
clusion (page 538) ‘‘that a check in the 
ordinary form upon the drawer'’s bank- 
er, without words of transfer, and drawn 
upon no particular designated fund,does 
not of itself operate as an appropriation 
or equitable assignment of a fund in the 
hands of the drawee, nor does it operate 
as an assignment of a part of the draw- 
er’s chose in action against the drawee,”’ 

Among the considerations upon which 
this holding was based was the follow- 
ing (page 539): 

‘Second In the absence of evidence 


to the contrary, or a showing of an in- 
tention to assign a part of a fund in the 
hands of the drawee or a part of the 


drawer’s chose in action against the 
drawee, it should be presumed that the 
payee or holder of a check takes it upon 
the credit of the drawer, of whom he 
may collect, if payment be refused by 
the drawee.”’ 

In Gardner v. Bank, 39 Ohio St. 601, 
the controversy was between assignees 
in insolvency and the owners and pay- 
ees of a check or draft made by the in- 
solvents. The assignees in insolvency 
were held to stand in the shoes of the 
insolvent debtors and to have only their 
rights in the premises, and it was ad- 
judged that parol evidence that the 
draft was for the exact amount owing 
by the drawers, in connection with other 
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facts appearing from the evidence, suf- 
ficiently established the intention to 
transfer the property in the fund, and 
constituted an equitable assignment 
thereof, good against the general cred- 
itors of the insolvent, 

In the subsequent case of Covert v. 
Rhodes, 48 Ohio St. 66, it was held that 
where a check had been given for a part 
of a sum on deposit, which was not pre- 
sented for payment until after the maker 
had made a general assignment for the 
benefit of creditors, the holder acquired 
no priority over general creditors in the 
amount to the depositor’s credit which 
had been surrendered to the assignee in 
insolvency, 
special 


There were, however, no 
circumstances existing in the 
case to take it out of the operation of 
the general rule applicable to a check or 
draft given in the ordinary course of 
business. 

In Hopkiason v. Forster, 19 Eq. 74, it 
was held that acheck is not an equitable 
assignment of the drawer’s balance at 
his banker's, but that circumstances 
might co-exist to create a charge upon 
the amount owing, Thus, in answering 
the contention that a letter forwarded 
by the maker of a check to the payee 
created a charge on the debt owing, the 
master of the rolls observed (page 75): 
‘*You can have no charge in equity with- 
out an intent to charge, The letter on 
which you rely was not written with any 
intent to charge the fund. It was a 
mere letter of instructions to the bank- 
ers.” So also in Shand v. Du Buisson, 
L. R, 18 Eq. 283, it was held that a bill 
of exchange drawn for theexact amount 
ofa fund was not an equitable assign— 
ment of the fund. It was urged, how- 
ever (pages 288 and 289), that the de= 
fendant was entitled to the fund, be— 
cause ‘‘he advanced money of his own 
for the payment of the debt of the debt- 
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or, and that upon a contract then en- 
tered into he was entitled to the money, 
and that the bill of exchange is only ev- 
idence of that contract.” The vice chan- 
cellor, after observing that the claim 
thus urged “must rest upon evidence,” 
proceeded to consider the evidence ad- 
duced, and held it to be insufficient. 

In Thompson v. Simpson, L. R, 5 Ch. 
659, it was sought to establish a lien on 
funds by reason of the purchase of a bill 
of exchange drawn upon the holder of 
the fund. Lord Hatherley said: ‘‘It is 
extravagant to say that a man who has 
an agent employed to pay bills creates 
a charge on the funds in the agent's 
hands bv the mere drawing of a bill. It 
is necessary to make out a contract to 
charge specific funds which were with 
the agent, or which were on their road 
thither; for, if there was only a person- 
al contract, that would give nothing but 
a right of action.” In the same case, 
Lord Justice James observed (page 662) 
that ‘‘when it is attempted to make out 
in addition to the written contract con- 
tained in the bill of exchange, a collat- 
eral parol agreement, it is most impor- 
tant to have clear and satisfactory evi- 
dence as to the exact words used.” 

In the case of Citizens’ Bank of Louis- 
iana v. First Nat. Bank of New Orleans, 
L. R. 6 H. L. 352, it was attempted to 
establish a parol contract that certain 
bills of exchange payable 60 days after 
sight should be paid out of a specific 
fund. The House of Lords, however, 
held that the evidence exhibited merely 
an ordinary mercantile transaction for 
the purchase of a bill of exchange, and 
did not establish that it was intended to 
specifically appropriate a portion of a 
particular fund to the payment of the 
bills in question. It was, however, 
clearly recognized that an oral under- 
standing, entered into in a transaction 
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where a bill of exchange was delivered 
might constitute an equitable assignment 
of a fund, for, in commenting upon the 
averments of certain facts on the subject 
of an assignment, Lord Chancellor Sel- 
borne said (page 359): “That isthe first 
part of the case, and of course, if proved, 
it would have been a very clear case of 
contract for an equitable assignment.” 
In the light of these principles, we 
proceed to consider the facts certified,in 
order to ascertain whether, in the trans- 
action connected with the giving of the 
check ia question, there was either an 
express agreement to assign the fund,or 
to give a lien or charge thereon, or 
whether, if not express, such agreement 
is necessarily to be implied from the con- 
duct of the parties, the nature of their 
dealings, and the attendant circumstan- 
ces, The facts, succinctly stated, are 
that, the Keystone Bank, through its 
president, solicited the Fourth Street 
Bank to give to the former $25,000 of 
gold certificates, for which the Keystone 
Bank was to give its check against its 
reserve account to the Tradesmen’s Na- 
tional Bank of New York city. At the 
same time that this request was made 
the president of the Keystone Bank made 
the further statement that his bank owed 
a balance at the clearing house which it 
could not meet, ‘‘because its funds were 
in the City of New York,” and exhibited 
a memorandum showing the amount to 
its credit with the Tradesmen's Bank to 
be in the neighborhood of $27,000. In 
reliance upon such representations, and 
the statements made supported by the 
memorandum exhibited, the Fourth St. 
Bank delivered to the Keystone Bank 
the certificates requested, and there was 
delivered a check for $25,000 upon the 
Tradesmen’s National Bank of New 
York. The draft in question was at 
once forwarded to the City of New 
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York, and was presented for payment at 
the Tradesmen’s Bank on the following 
morning, when payment was refused. 
At the time of presentment the Trades— 
men’s Bank had to the credit of the 
Keystone Bank $19,725.62 in cash and 
collection items amounting to $7,181.70, 
in all $26,907.32. Of this amount $18,- 
056.21 had been remitted by the Key- 
stone National Bank on the day pre- 
vious 

When we look at the situation of the 
parties and the character of the transac- 
tion, disclosed by the facts just referred 
to, no difficulty is experienced in ascer- 
taining the intent of the parties. Both 
were banking institutions—banks of de- 
posit. They were located in the same 
city. They were not correspondents 
the one with the other, and there was 
no deposit account kept by the one 
with the other. Indeed, so far as 


the usual course of commercial tran— 
sactions was concerned, the banks were 


strangers. The application, therefore, 
by the Keystone Bank to the Fourth Str. 
Bank for accommodation under these 
circumstances, precludes the conception 
that the relation between the parties 
was purely one of a usual and customary 
nature, 

It cannot be doubted that a mere re- 
quest for the loan by the Keystone Bank 
from the Fourth Street Bank would have 
been so surprising that the contract 
would not possibly have been made 
without a statement of the reason which 
rendered the request necessary. It is 
equally clear that the mere statement of 
the situation which caused the request 
to be made would, in itself, from any 
standpoint of business prudence, have 
made it the duty of the Fourth Street 
Bank to refuse without full security, It 
follows that the same reason which im- 
peratively required the Keystone Bank 


203 


to disclose the cause for its request also 
rendered it absolutely essential, in order 
to obtain the loan, that it indicate a 
specific source or means of payment 
outside of and beyond its mere general 
credit; in other words, that it should 
tender ample security for the loan which 
itrequested. The deduction arises that 
as it cannot be reasonably conceived 
that the loan would have been made 
without the reference to and assignment 
of the particular fund from which alone 
the hope of immediate payment was to 
be reasonably expected, the parties must 
have and did intend to create a particu- 
lar appropriation, charge, or lien on the 
property upon the faith of which they 
both dealt, The transaction, therefore, 
was a proposition to borrow on the one 
hand, accompanied with the disclosure 
that security was necessary and tender- 
ing the security, and on the other hand 
an acceptance of such proposal, and an 
advance made on the faith of it, Notto 
conclude that such was the agreement 
and contract contemplated and actually 
entered into by the parties , would lead to 
the impossible and contradictory theory 
that the minds of the parties could not 
and would not have met on the subject 
of the loan unless a prerequisite link to 
that meeting of minds existed, and yet 
at the same time to hold that the minds 
had met without the existence of that 
prerequisite which was the very essence 
and necessary foundation of the agree- 
ment. 

Considered in other respects, a like 
conclusion follows. The Fourth Street 
Bank, as stated, was under no obligation 
to grant the request of the Keystone 
Bank. It was to derive no pecuniary 
advantage whatever from the proposed 
transaction, It was not in amysenase for 
the convenience of the Fourth St, Bank 
that the contract was made, and the bank 
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clearly contemplated an immediate re— 
imbursement, if it delivered the certifi- 
cates asked for. Had the transaction 
been an ordinary one—that of a time,or 
even demand, loan, made with a person 
in good credit in the line of his business, 
—and not, as it was, an extraordinary 
transaction, we might well presuppose 
that it was the expectation of the Fourth 
Street Bank that the borrower should 
merely have on hand with the Trades- 
men’s Bank, when the check was pre- 
sented, a sufficient amount to pay it. 

But the Keystone Bank, in disclosing 
its hazardous situation, and indicating 
the specific fund dedicated to the pay- 
ment of the solicited accommodation, 
did not represent that it expected to 
further check against the Tradesmen’s 
Bank before the check which it propos- 
ed to give might be presented. The 
statements made clearly implied to 
the contrary, exhibiting, as they did, 
the embarrassment of the borrowing 
bank, arising from the need of available 
cash to meet its clearings, and propos- 
ing a transaction by which the Fourth 
Street Bank would obtain from a bank, 
but a few hours distant, the prompt and 
certain payment of its advance. 

As stated this was manifestly not an 
ordinary mercantile transaction, but one 
of an extraordinary character, and when 
we consider the situation and conduct 
of the parties, the disclosures made at 
the time of the contract, and weigh the 
probabilities of the case, it is impossible 
to infer otherwise than that it was in- 
tended that the particular fund in the 
Tradesmen’s Bank should be not only 
the source from which payment of the 
check to be given should be made, but 
that the fund should be transferred and 
appropriated pro tanto for that purpose. 
It is, of Course, true, that the method 
adopted to evidence the apprepriation 
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was a check drawn generally upon the 
Tradesmen’s Bank, but, as already stat- 
ed, the authorities are clear that when 
it is established that it was the intention 
and agreement of the parties to a trans- 
action that a check drawn generally 
should be paid out of a particular fund, 
such check, as between the parties, will 
be treated as though an order for pay- 
ment out of a specific, designated 
fund. 

It is not material, as affecting the 
nghts of the Fourth Street Bank in the 
fund, that the sum with the Tradesmen’s 
Bank was not exclusively a cash indebt- 
edness, but in fact consisted partiy of 
cash then owing and of money or drafts 
in the course of transmission to or col- 
lection by the New York bank The 
receiver took no greater rights in the 
property of the insolvent bank which 
came into his possession than that which 
the insolvent bank possessed. Scott v, 
Armstrong, 146 U. S. 499, 507. 

As the Fourth Street Bank contracted 
and parted with its money on the faith 
of the representations of the Keystone 
Bank that there was to its credit in the 
Tradesmen’s Bank a specific sum, and 
the fund which came into the hands of 
its voluntary assignee is the fund as to 
which the representations were made, 
the Keystone Bank and its assignee are 
in equity estopped from asserting, to 
the prejudice of the Fourth Street Bank, 
that the character and condition of the 
fund was otherwise than it was repre- 
sented to be. 

In answer to the suggestion made in 
the argument.at bar, that possibly the 
collection items may not have belonged 
to the Keystone Bank, but may have 
been the property of others for whom 
the bank merely held them for collection 
account, it suffices to say there is no in- 
timation to this end in the facts stated. 
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It is, consequently, unnecessary to de- 
termine any question as to priority of 
payment out of the fund, except that 
presented by the conflict between the 
Fourth Street Bank and the assignee 
in insolvency representing the general 
creditors of the Keystone Bank. 
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The first question propounded will 
therefore be answered in the affirmative, 
thus rendering it unnecessary to pass 
upon the second question certified,and it 
is so ordered, 

Mr. Justice Gray, Mr. Justice Brewer 
and Mr. Justice Peckham dissent. 





INDORSEMENT ‘FOR COLLECTION.” 


CHECK INDORSED IN BLANK BY OWNER AND ‘*FOR COLLECTION” BY REMITTING BANK— 
TRANSMITTED TO AND COLLECTED BY CORRESPONDENT, AND PROCEEDS CREDITED 
REMITTING BANK—RIGHT OF OWNER TO PROCEEDS IN HANDS OF CORRES-— 
PONDENT, ON FAILURE OF REMITTING BANK, 


Branch v. U. S. National Bank of Omaha, et al., supreme court of Nebraska, February 3, 1897. 


1. The legal title of commercial paper indorsed ‘‘for collection” passes to the indorsee only so 
far as to enable him to demand and enforce payment thereon. 

2. The owner of paper'so indorsed may control the same until paid in full, and may intercept 
the proceeds thereof in the hands of an intermediate agent. 

3. The mere crediting of the account of the remitting bank by a correspondent employed by it 
to make collections does not create, in favor of the latter, such an equity as can be interposed in 
defense of an action by the owner of the paper so collected for the proceeds thereof. 

4. Evidence examined, and held insufficient to prove that the position of appellant, a sub. 
agent for the collection of commercial paper, has been altered to its damage through the placing of 
he proceeds of such paper to the credit of the bank from which it was received. [Syllabus by court.] 


Action by Charles W. Branch against 
the U. S, National Bank of Omaha 
and others to recover $941.34 and inter- 
est, being the proceeds of a check drawn 
to his order by the Hamilton-Brown 
Shoe Company on the Continental Na- 
tional Bank of St. Louis, dated January 
11, 1863. 

On January 13, 1893, Branch indorsed 
the check in blank and delivered it to 
the Capital National Bank of Lincoln, 
for collection, which bank received it as 
his agent, without paying any consid- 
eration therefor, stamped its collection 
number 15,227 on the face of the check 
and entered it on its collection register 
as the collection of Branch. 

On January 14, 1893, the Capital in- 
dorsed the check to the order of M. T. 
Barlow, cashier of the U. S. National 
Bank of Omaha ‘‘collect for account of 
Capital National Bank, Lincoln, Ne- 
braska,” and stamped upon its face, “Re- 


port by this No. 15,227, Capital Nation- 
al Bank.” It mailed the check to the 
Omaha bank accompanied by the fol- 
lowing letter: 
**Lincoln, Jan. 14, 1893. 
U.S. National Bank, Omaha, Neb. We en- 
close for collection and credit number 15,227, 
St Louis, Mo. No protest. $941,34. Please re- 
port by our number, Do not carry collections 
past maturity. 
R. C. Outcault, Cashier,” 


On January 16, 1893, the U. S. Nat. 
Bank, Omaha, received the check, which 
it collected on January 2oth, and wrote 
the Capital Nat. Bank as follows: 


“Omaha, Jan. 20, 1893. 
Cap. Nat. Bank, Lincoln. Your favor of the 
inst is received, with stated inclosures. 
We credit * * * No. 15,227, $941.34. We 
credit out of town items subject to payment, 
M. T. Barlow, Cashier.” 


On January 20, and for some time 
previous, the Capital Nat. Bank was 
insolvent, and at close of business on 
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the 21st. was placed in the hands of a 
bank examiner. For several years, the 
Capital of Lincoln and the U. S. Na- 
tional of Omaha had had continuous 
dealings, and as matter of convenience 
and in accordance with usage of corres- 
ponding banks, the proceeds of com- 
mercial paper transmitted by the Capi- 
tal for collection were credited by the 
U. S. National to the account of the 
former, and paid on its order, or trans— 
ferred to other banks, as the condition 
of the account might demand. 

On January 16, when the U. S. Nation- 
al received the check in controversy, its 
books showed an overdraft by the Cap- 
ital of $18,230. 43. 

On January 20, at the opening of 
business, the account of the Capital was 
overdrawn $2,325.93, and during that 
day the U.S. National paid on its or- 
ders, $11,454.02: on the same day it 
was credited with the sum of $11,800.97, 
including the proceeds of the check in 
controversy, leaving an overdraft as 
shown by its books, at the close of 
business of $1,978.98, and which at the 
close of business on the 2ist had been 
reduced to $291.85. 

Held: The first inquiry is the effect of 
the indorsement by the Capital Nat. 
Bank of the check in question. It is 
true the indorsement in blank by plain- 
tiff Branch, invested the Capital Nat. 
Bank with apparent general ownership 
of said instrument. The subsequent 
qualified indorsement by that bank, 
Lowever, to the U. S. Nat. Bank raises 
no presumption of ownership by the 
latter. Such a form of indorsement is 
not intended to give currency to com- 
mercial paper, but on the contrary oper- 
ates to prevent further circulation, and 
passes to the indorsee such a title only 
as will enable him to demand pay- 
ment and enforce collection of paper 
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thus transferred. And the owner may 
in such case control the collection of his 
paper, and may intercept the proceeds 
thereof in the hands of an intermediate 
agent. Dickerson v. Wason, 47 N. Y. 
439; Freeman’s Nat. Bank v. National 
Tube Works Co.,151 Mass. 413: Boykin 
v. Bank (N. C.) 24 S. E. 357; Claflin 
v. Wilson, 51 Iowa, 19; Bank v. Arm- 
strong, 148 U. S. 50; Evansville Bank 
v. German Amer, Nat. Bk, 155 U. S. 
556. 

This conclusion leads to the question 
whether the crediting to the Capital by 
the U. S. National on January 2oth of 
the proceeds of the check in question, 
amounts to a payment thereof which can 
be successfully interposed as a defense 
to this action. 

It is contended by the U. S. National 
that the decisive question is not that of 
its title under the restricted indorse- 
ment, but whether in view of plaintiff 
Branch’s unrestricted indorsement of 
the check, it was authorized to treat the 
Capital Nat. Bank as the owner thereof, 
It is in effect contended that plaintiff 
Branch, in forwarding the check for col- 
lection through the Capital Nat. Bank, 
by implication consented to the agencies 
usually employed for that purpose, and 
that he should, in view of the custom 
of banks in making collections, be held 
to have authorized the mingling of the 
proceeds of his check with the funds of 
the collecting bank, and _ settlement 
therefor by crediting the account of the 
bank to which the money should other- 
wise have been remitted. 

The soundness of that proposition as 
a general settlement of the rule, may, 
for the purpose of this case, be conced- 
ed, although it can, for reasons hereafter 
stated, have no application to the facts 
of the case before us. No mere book- 
keeping between a bank and the sub- 
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agent for the collection of money can 
change the actual status of the parties 
or destroy rights which arise out of the 
real facts of the transaction. Bank 
v. Armstrong, supra. 

In no case cited, and in none examin- 
ed by us, has the mere crediting of the 
remitting bank by a correspondent em- 
ployed by it to make collections been 
held tocreate in favor of the latter such 
an equity as can be successfully inter- 
posed as a defense to an action by the 
owner for the proceeds thereof. The 
transaction must in such case, as all 
agree, in order to work an estoppel, 
amount to a payment in good faith to 
the transmitting bank of money realized 
upon collections by the means usually 
employed by banks 
change. 


in effecting ex- 


This statement renders necessary a 
brief reference to the evidence in the 
record. We have seen that the U. S. 
National Bank received the proceeds of 
plaintiff's check on January 2oth; that 
it paid out on said day, upon orders of 
the Capital National, $11,454 02 and 
credited the account of the latter $10,- 
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859.63 in addition to the $941.34 now in 
controversy. The cashier of the U. S. 
National, Mr. Barlow, testifies that the 
sum of $1,454.02 above mentioned was 
advanced by him, as such cashier, in re- 
liance upon the cash items, including 
the money in controversy, on that day 
received from, and on account of, the- 
Capital National. But the condition of 
the account at the time of the receipt of 
the plaintiff's money, and the amount 
subsequently paid out on that day upon 
orders of the Capital National, as com- 
pared with the remittances of the latter, 
do not appear, while the cash items re- 
ceived by the United States National on 
the 21st, exceed the amount paid out on 
that day on the orders of the Capital 
National by $1,687.13. It cannot, there- 
fore, we think, be said that the position 
of the U. S. National has been altered 
to its damage through the crediting of 
the Capital National of the money re- 
ceived in payment of plaintiff's check, 
The defense here relied on is essentially 
an equitable one, as to which tae bur- 
den is upon the U. S. National. 
Judgment for plaintiff, affirmed. 


TRUST DEPOSIT. 


LIABILITY OF BANK FOR MISAPPROPRIATION BY DEPOSITOR, 


Duckett et al. v. Trustees, National Mechanics Bank, circuit court of Baltimore City, March 1897. 


Dennis, J.—The checks, for the am- 
ount of which it is now sought to hold 
the bank liable, were made payable to 
the cashier, and showed upon their face 
that the money was paid to Claggett’s 
account as trustee, as they contained a 
direction by the drawer to place them to 
his trustaccount, As the trustee had no 
trust account with the bank, but had 
kept an individual account with it for 
many years, the bank, instead of open- 
ing a new account with him as trustee, 


placed the credits to his individual ac- 
count; and the amounts so deposited 
were drawn out, from time to time, by 
the trustee until the fund was exhausted. 
Subsequently, upon an accounting, he 
was shown to be a defaulter to the trust 
estate. It is not shown that any of these 
particular funds so drawn were improp- 
erly applied; but the theory of the bill 
is that the depositing by the bank of 
these checks to his individual account, 
enabled him to make the subsequent 
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breaches of trust, and that it is therefore 
liable for his defalcation to the extent of 
this deposit. 
It is not contended that the bank knew 
of any contemplated misappropriation 
by him, nor is it shown that these par- 
ticular funds were misappropriated, or 
that it is responsible for the defalcation 
upon any other theory than that the de- 
posit of the checks to his individual, in- 
stead of to his trust,account enabled him 
tomake it. For all that appears in the 
testimony, these funds may have been 
properly applied to the purposes of the 
trust estate; and if this wasso, it would 
seem to be clear that the bank could not 
be held liable for a breach of trust which 
occurred subsequently, and could in no 
way be traced to its action in regard to 
this deposit. 

But, even if it was shown that the 
trustee misapplied these particular funds 
I do not see how the bank can be held 
responsible. 

If the checks had been made payable 
to him as trustee, and he had properly 
indorsed them and directed the bank to 
place them to his individual account, 
the bank would have been bound to so 
place them; because under many cir- 
cumstances of the trust estate he might 
have had a perfect right to so order, 
and the bank could not be charged with 
knowledge of such a state of accounts 
between him and the estate as might 
have made such action by him improper. 
And if the bank had placed them to his 
individual account, in accordance with 
his direction, and he had subsequently 
drawn them out on his individual check 
the bank would not be responsible for 
his subsequent misappropriation of them 
unless it knew or had reason to believe 
that he intended to make a misappro- 
priation; because the duty of the bank 
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is to pay upon the order of the deposit= 
or when the check is drawn in the name 
and character in which the deposit is 
made, 

Now, the trustee knew he had no 
trust account with the bank, and that 
these checks had been deposited to his 
individual account, and with this know- 
edge he continued to check against the 
fund until it was exhausted. It seems 
to me this action was as complete a rat- 
ification by him of theaction of the bank 
in having placed the checks to his indi- 
vidual account, as if he had originally 
ordered them to be so placed. That he 
might have so ordered them is, I think, 
clear. The order by the drawer cf the 
checks to have them placed to the trust 
account, unquestionably released the 
drawer from all responsibility to the 
trust estate, because the bank received 
them on that account; but having them 
on hand on that account, if, as I have 
tried to show, the trustee still had con- 
trol of them so as to be able to direct,as 
between him and the bank, how they 
should be credited, and the bank placed 
them as directed by the trustee or as 
subsequently ratified by him, and there 
was nothing in that act itself, to show 
an actual or contemplated breach of 
trust, and the bank had no knowledge 
or reason to suspect an intended breach, I 
do not see how it can beheld responsible 
for doing what it was its duty to do, be- 
cause of the subsequent misappropria- 
tion by the trustee of the money. His 
ratification of its action was equivalent 
to a prior direction; and had he given 
such direction, it is difficult to see upon 
what ground the bank could have re- 
fused to comply with it, or how such 
compliance could have imposed upon it 
responsibility for the trustee’s subse- 


quent acts. 
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CHECKS. 


CHECK AN ASSIGNMENT OF FUND IN TEXAS—LIABILITY OF BANK TO HOI.DER, 


Doty et al, v. Caldwell, court of civil appeals in Texas, January 27, 1897. 


The holder of a check given on a bank for a part of a deposit, has a right of action against the 
bank; the check being an assignment of so much of the debt due by the bank to the depositor, as 


is thereby called for. 


A. M. Doty drew a check on the Fort 
Worth National Bank to the order of 
Charles Jessup, which was indorsed to 
Caldwell. Before taking the check, 
Jessup had the American Nat. Bank of 
Galveston wire the former bank, inquir- 
ing if A, M. Doty’s check on it for $140 
was good. The reply was that Doty had 
more than that amount to his credit, 
Doty soon afterwards wired the Fort 
Worth National Bank not to cash the 
check, and drew a second check in favor 
of I. H. Luckett. The bank did not 
have sufficient deposit of Doty’s to pay 
both checks, and paid neither. 


This suit was brought by Caldwell, 
against Doty, Jessup and the Ft. Worth 
Bank, and the bank brought in Luckett. 


Plaintiff had judgment. On appeal, 

Held: The question is whether or not 
the holder of a check given on a bank 
for a part of a deposit has a right of ac- 
tion against the bank. The courts of 
this country are so divided on this pro- 
position that a uniform rule on the sub- 
ject is now hopeless. The only case in 
whick it has been decided in this state, 
that we have been able to find, is Bank 
v, Randall, 1 White & W. Civ. Cas. Ct. 
App. § 975, which merely adopts the re- 
sult reached by Mr. Daniel in his work 
on Negotiable Instruments, in favor of 
the right of action. 

The clearest exposition of the contrary 
doctrine that we have seen is in Cincin- 
natiH. & D. R. Co. v. Metropolitan 
Nat. Bank (Ohio Sup.) 42 N. E 700. It 


seems to us that the view taken in this 
class of cases is based more upon refine- 
ment than reason, 

In this state, the general rule is that 
any species of property is assignable, 
Choses in action are assignable, and par- 
tial assignments of such are good in 
equity. This being so, there can be no 
substantial reason assigned why a debt, 
or part of a debt, cannot be assigned, 
and, asthe courts of this state do not 
attach importance to mere form, there is 
no reason why acheck is not as clearly 
an assignment or transfer of a debt ora 
part thereof, as any other writing, nor 
is there any reason for holding that a 
debt due by a bank stands, in this re- 
spect, different from debts due from 
others. 

The ground that there is an absence 
of privity of contract between the bank 
and the drawee of a check seems, also, 
to be unsound, The very relation of 
the bank to its depositor, as it is com- 
monly known and understood, is that it 
will pay, in whole or in part, upon 
checks of the depositor. When there- 
fore, a check is given to a third person, 
the implied or pre-arranged consent of 
the bank to such transactions is present 
and hence there is reason for holding 
that there is privity of contract. The 
bank is fully secured by the rule which 
protects it when it has paid out the 
money before it has received notice of 
the existence of the check, The incon- 
venience that it is claimed may result to 
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the banker from the application of this 
rule furnishes no reason that would not 
apply as well to other kinds of debts. 
We are of opinion that the views ex- 
pressed by Mr. Daniel are correct. 2 
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Daniel Neg. Inst. (4th Ed.) sec. 1635 et 
seq. The reasoning of our supreme ct, 
in Harris Co, v. Campbell, 68 Tex. 27, 
is almost, if not altogether, a decision of 
this question, Judgment affirmed. 


IRREGULAR INDORSER. 


CONTRACT OF THIRD PERSON INDORSING PROMISSORY NOTE BEFORE DELIVERY TO 
PAYEE—DECLARED IN WEST VIRGINIA, 


Miller v. Clendenin et al, supreme court of appealsof West Virginia, November 25, 1896. 


One makes a negotiable note to a payee and others put their names on its back, the payee not 


indorsing it, and it is then delivered to payee. 


Held, he may treat them all as joint makers, or he may treat the two putting their names on 
its back as indorsers or guarantors as he chooses, unless he agrees, before or on delivery of the 


note, to treat them in a particular one of those characters. 


Unless he agrees to treat them as 


indorsers, no protest or notice of nonpayment is necessary to hold them as joint makers or guar- 


antors. [Syllabus by the court. ] 


Miller brought an action upon a ne- 
gotiable note made by Clendenin, pay- 
able to Miller, on the back of which 
Barbee & Mossman wrote their names, 
in which action the court gave judgment 
against Clendenin, but discharged Bar- 
bee & Mossman on the theory that they 


were indorsers, released by omission of 
notice of non-payment. Miller appeals. 

Held: Miller, the payee, did not put 
his name on the note and, Barbee & 
Mossmann having indorsed their names 
on it before delivery to the payee, the 
law is settled that Miller had the right 
to treat Barbee & Mossman as joint ma- 


kers with Clendenin, indorsers,or guar- 
antors, just as he chose, unless there was 
an agreement between Miller and them 
to hold them asindorsers. Hansford v, 
Burton, 1o W. Va. 470; Long v. Camp- 
bell, 37 W. Va. 666; Milling Co, v. Wat- 
kins, 41 W. Va. 

Further held, the evidence is inade- 
quate to show an understanding, tanta- 


mount to an agreement, that Barbee & 
Mossman indorsed as indorsers and were 
to be notified of non payment, and not 
being notified, were consequently re- 
lieved. 

Judgment reversed, and given against 
all three defendants, 


NOTES OF RECENT BANKING CASES. 


CALIFORNIA. 

Authority of cashier.—The cashier of a 
bank, who for a number of years, with 
the knowledge of the directors, has been 
accustomed to act for the bank in sales 
of property on which it held mortgages, 
under contracts approved by him, may 
bind the bank in a similar transaction 
without formal authority from the di- 
rectors.—Carpy v. Dodwell, Cal, Sup. 
Ct. Jan. 26, 1897. 


IDAHO. 

Bank paying deposit without order or 
check. —The trial court instructed the 
jury that if the defendant bank paid the 
money claimed to be due the firm of 
Holt & Rice, depositors of said bank, to 
Riley Rice, a member of the firm and 
who had authority to draw said money 
for the firm, and that no receipt, order, 
check or authority of Holt & Rice was 
given therefor, written or oral, in the 
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usua! course of business, then the bank 
is still liable for the money, the same as 
if payment had not been made. 

Held, error. However careless and 
uncommon may be the payment of 
money by a bank to a depositor, who 
had authority to draw the money, with- 
out any written order or receipt, if such 
payment of the money of the firm was 
actually so made by the bank, it would 
be a good payment and the bank would 
not be further liable.—Rice v. Bank of 
Camas Prairie, supreme court of Idaho, 
Nov. 20, 1896. 


ILLINOIS. 

Special deposit for designated beneficiary. 
—A deposited in a Chicago bank a sum 
of money, with instructions to credit it 
to the account of a Montana bank, for 
the use of B. The two banks were cor- 
respondents, and the Montana bank was 
indebted to the Chicago bank, The 
Chicago bank credited the money to the 
Montana bank, and advised it by postal. 
A also telegraphed the Montana bank of 
the credit, and on receipt of A’s tele- 
gram, the Montana bank charged the 
amount to the Chicago bank. and cred- 
ited itto B. The Montana bank failed 
after receipt of the telegram and before 
receipt of the postal, 

A sued the Chicago bank for return 
of the money; the latter sought to apply 
itin reduction of the Montana bank's 
debt to it, 

Held: The deposit was a special deposit 
for a designated beneficiary,and the Chi- 
cago bank held it in trust. The purpose 
for which the deposit was made (i.e. to 
be drawn out by the Montana bank for 
use of B) having failed (the mere charge 
to Chicago bank and credit to B on 
the Montana bank’s books not being suf- 
ficient to effect the purpose) the Chicago 


bank was liable for the return of the 
money to the depositor.—American Ex. 
Nat. Bank v. Loretta Gold Mining Co. 
Ill. Sup, Ct, Mar. 5, 1897. 


——____2-—_——_— 


INDIANA. 

Chattel mortgage by firm. Waere must 
be recorded. Under the statute providing 
that chattel mortgages must be record- 
ed in the county where the mortgagor 
resides, a mortgage executed by a firm 
must be recorded in the counties where 
partners reside. 

2. In an action by the mortgagee for 
conversion of goods mortgaged by a 
firm doing business in G county, an 
averment that the mortgage was record- 
ed in G county was insufficient to show 
that the mortgage was recorded where 
the partners resided, as required by 
statute. 

3. An assignee for creditors of a chat- 
tel mortgagor is entitled to the mort- 
gaged goods, if the mortgage was not 
recorded in the county where the mort- 
gagor resided, as required by statute, 
though the assignee knew of the mort-— 
gage.—Morris v. Ellis, Appellate Court 
of Indiana, January 29, 1897. 


IOWA. 

Collateral Security—Bill of Lading— 
Authority of National Bank.—A Produce 
Co. at Geneva, N. Y. sold to the H Co. 
of Sioux City, Iowa, ten barrels of ber- 
ries and drew on the latter for the pur- 
chase price in favor of the First Nation- 
al of Geneva, which bank advanced the 
entire amount and received the bill of 
lading of the berries as security for the 
money paid. Upon arrival of the ber- 
ries in Sioux City, though before their 
delivery, plaintiff began suit, aided by 
attachment, against the Produce Co, 
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garnished the berries and finally recov- 
ered judgment. The berries were re- 
leased by execution of a delivery bond, 
and the berries not being delivered 
within 20 days after judgment was ren- 
dered, plaintiff brought this action on 
the bond for the value thereof. Judg- 
ment for defendant is affirmed on appeal. 

Held. 1, The assignment of the bill 
of lading to the First National of Gen- 
eva operated to transfer the title to the 
bank, and at the time of the levy the 
berries were the bank’s property, and 
were not the property of the Produce 
Company. 

2. The plaintiff calls in question the 
authority of a national bank totake title 
to any property except in satisfaction of 
a previousindebtedness. The bank had 
received the bill of lading and advanced 
the money before the attachment pro- 
ceedings were begun. At that time 


plaintiff was a stranger to the transac- 


tion. Assuch he cannot complain. It 
appearing he is not ina position to insist 
that the bank was acting ultra vires, the 
provision of the national bank act auth- 
orizing the loan of money on personal 
security need not be considered.—Ayres 
v. Produce Co., Iowa Sup. Ct. Feb 3, 


1897. 


KENTUCKY. 

Bank Directors—Liability to depositor 
in action of deceit—Necessary Averments. 
In an action of deceit against the 
directors of the New Farmers’ Bank 
of Mount Sterling, Kentucky, for 
making false statements as to its con- 
dition, whereby the plaintiff was induced 
to leave in the bank a deposit, previous- 
ly made, which was lost by the failure 
of the bank, it is not sufficient to allege 
that the plaintiff was induced to remain 
-a depositor by the statements so made, 
‘but it must be directly averred that, but 
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for such statements, he would have with- 
drawn his deposits before the failure of 
the bank.— Brady v. Evans, U. S. Cir, 
Ct. App, 6th circuit, Feb. 2, 1897. 


MICHIGAN. 

Run on bank—Payment of deposits—Re- 
covery as preferential payments when fol- 
lowed by suspension—.i. For three days 
there was a slight run on the Central 
Michigan Savings Bank, which suspend- 
ed on the third day at 3 p. m. The 
cashier believed the bank had _ sufficient 
assets to pay all depositors could it avoid 
suspension. This suit was brought by 
the receiver of the bank to recover from 
defendant the amount of deposit paid 
him in the forenoon of the third day of 
the run, in the afternoon of which the 
bank closed its doors. The cashier tes- 
tified that in making payments he acted 
to protect the bank and not with a view 
to making preferences, Duringtherun, 
and before the payment to defendant, 
he had persuaded some depositors not to 
withdraw, in one instance giving as a 
reason for the request, the closeness of 
the money market. 

Held. 1. The receiver could not re- 
cover the deposit on the ground that it 
was a payment after an act of insolven- 
cy, or in contemplation thereof, with a 
view to giving a preference (3 How. 
Ann, St sec. 3208 e 6,)—Grant J. hold- 
ing that there was no act of insolvency; 
Moore & Hooker JJ. holding (Long C. 
J. and Montgomery J. dissenting) that 
there was no evidence that the payment 
was made with a view to create a pref- 
erence. 

2. To bring a case within the statute 
providing that payments by a bank 
‘either after the commission of an act 
of insolvency or in contemplation there- 
of * * with a view to the preference 
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of one creditor over another,” are void, 
there must be, not only an act or a con- 
templation of insolvency, and a payment 
resulting in a preference, but the pay- 
ment must be made with a view to create 
the preference,—Stone v, Jenison, Mich. 
Sup. Ct. February 18, 1897. 


NEBRASKA, 

Note secured by mortgage— When remedy 
restricted to mortgage alone—i1, In an ac— 
tion on a promissory note er other writ- 
ten agreement, a contemporaneous con- 
tract in writing, connected therewith by 
direct reference or by necessary impli- 
cation, is admissible as part of the tran- 
saction involved. 

2. In a promissory note otherwise in 
the usual form, it was recited that ‘‘this 
note is secured by a real estate mortgage 
of date herewith, and governed by the 
conditions thereof.”” The mortgage re- 
ferred to, after authorizing foreclosure 
in case of non-payment of interest or 
taxes, contained the following clause: 
‘*‘But no general execution shall issue 
herein against the maker or indorser of 
said note, but the mortgagee or his as- 
signs shall be entitled to immediate 
possession of the premises * * and 
shall take the same in full satisfaction of 
his debt.” Held, to exempt the makers 
and indorsers of the note from personal 
liability thereon, and to restrict the 
remedy of the holder to the mortgage 
security.—Seieroe v. First Nat. Bank of 
Kearney, Neb. Sup. Ct. Feb 16, 1897. 


Usury—bank discount—mortgage. 1. A 
was indebted to Bin acertain sum and 


toC in a further sum. The contract 
with C was usurious. A obtained a 
larger sum from B and from its proceeds 
discharged both debts. C acted as the 
agent of B in examining the title, draw- 
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ing the instruments and paying the 
money; but C’s debt was entirely sep- 
arate from B’s, and B was not aware 
that the additional money borrowed 
from him was to be used in satisfying 
C’s usurious loan. Held, that the last 
transaction was not tainted by the usury 
inherent in the debt to C. 

2. Under the Nebraska statute, any 
rate of interest agreed upon not exceed- 
ing ten per cent. per annum, is valid; 
and interest, if the parties so agree, may 
be taken yearly, or for any shorter 
period, or inadvance. Held, that un- 
der this statute it is not usurious to 
compute the interest according to the 
process known as “bank discount ;”’ that 
is to deduct interest at the rate ofio per 
cent,, if that rate be agreed upon, cal- 
culated on the face of the note or other 
evidence of indebtedness, and to pay 
the borrower the difference. 

3. A mortgage given to secure the 
guarantor of the mortgagor’s note is not 
void for wantof consideration, although 
given after the debt accrued, without 
new consideration, and given before the 
surety paid the debt. 

4. A mortgage was executed to A for 
the purpose of indemnifying him against 
loss on a note of the mortgagor, the pay- 
ment of which he had guarantied. The 
mortgage on its face was conditioned ab- 
solutely to pay the note referred to, and 
did not disclose the relation of the par- 
ties as principal andsurety. Held,that 
a subsequent incumbrancer was charged 
with notice by the record of A’s mort- 
gage, and was not entitled to priority 
because it did not truly state its con— 
ditions, Steen v. Stretch, Neb, Sup. 
Ct, Feb. 3, 1897. 


SOUTH CAROLINA. 
Irregular indorser—Attorney'’s Fees. 1 
A third person who indorses a note be- 
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fore its delivery to the payee, is liable 
as a joint maker. 

2. A note which provides for attor- 
ney’s fees if collected by suit, or placed 
in an attorney’s hands for collection, is 
non-negotiable.—Sylvester Bleckley Co. 
v. Alewine, S. C. supreme court, Feb. 


17, 1897. 


Certificate cf deposit issued by bank presi- 
dent away from bank.—In an action 
against the Commercial Bank of Colum- 
bia, S. C. to recover certain money al- 
leged to have been deposited in the bank 
by plaintiff, the money having been de- 
livered to the bank’s president away 
from the bank, who issued a certificate 
signed ‘‘I, manager,” the plaintiff had 
judgment. The court made the follow- 
ing rulings: 

1. A certificate to another than plain- 
tiff, issued by the same person as ‘‘man- 
ager” was admissible as evidence, as 
tending to show the authority of the 
president to issue the certificate in suit. 

2. The certificate sued on was prop- 
erly admitted in evidence, as against 
the objection that the evidence showed 
it was issued by an old partnership 
bank, and such question was for the 
jury. 

3. Plaintiff's conversations with I at 
the time certificate was issued, properly 
admitted in evidence. 

4. The question being. whether the 
money was deposited with the bank,and 
there being evidence that the president 
transacted business elsewhere with the 
knowledge of the bank, and the bank 
ratified such transactions as the one in 
question, held, the court properly re- 
fused to charge that, by the usage of 
banks, the authority of an officer of a 
bank to receive deposits is limited to the 
usual place for the receipt of the same. 

5. It also properly refused to charge 
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that if it was the usage of banks, 
and of defendant in particular, to re- 
ceive money from depositors over its 
counter only, or within the bank inclos- 
ure, the authority of its officers was lim. 
ited to the receipt of money at such 
place; and, if plaintiff delivered money 
to the president at a place other than 
where such money was usually received, 
she assumed the risk of its reaching the 
bank as her money. 

6. A charge was proper that if plain- 
tiff deposited her money with I, as pres- 
ident of defendant bank, if she so in- 
tended it, then it was not necessary for 
plaintiff to show that it went on the 
books of the bank to her credit, where 
the court added “‘if the bank held up I 
as a representative” and authorized him 
to receive deposits, and he received 
these depdsits in the exercise of that au- 
thority, and plaintiff honestly dealt with 
him under that authority. 


TEXAS. 

Irregular Indorser.—One who indorses 
notes at the time of their execution and 
delivery by the payor, binds himself as 
an original obligor to pay the notes 
(whether as surety, guarantor or princi- 
pal) and is not entitled to have the notes 
protested, or to have suit brought to the 
next term of court after their maturity. 
—Kennon v. Bailey, Ct. Civ. App. Tex. 
Dec. 3, 1896. 


U. S. SUPREME COURT. 

Reporting overdrafts as loans—Criminal 
intent.—When an officer of a national 
bank, indicted under R. S. sec. 5209 for 
making false entries in a report of con- 
dition of such bank, in respect to am- 
ounts of overdrafts and of loans and 
discounts, has testified that certain over- 
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drafts, in respect to which the deposit- 
ors had consulted the bank officers, and 
obtained permission to overdraw, were 
treated by the officers and directors of 
the bank as temporary loans, and were 
reported by him among loans and not 
among overdrafts, in the belief that they 
might properly be so reported, it is error 
to charge the jury that the defendant 
was required by law to place under the 
heading “overdrafts” in the report, all 
sums drawn out by depositors in excess 
of their deposits, and that the transfer 
of any such sums to the heading ‘*Loans 
and discounts,” was the making of a 
falseentry; since such charge takes from 
the jury the right to consider, upon the 
question of intent, the explanation given 
by the defendant, while, if they believed 
such explanation, and that the defend- 
ant acted in good faith, the entries were 
not false within the meaning of the stat- 
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ute. Mr, Justice Harlan dissenting. 
Graves v. U. S. Feb. 15, 1897. 
WEST VIRGINIA. 

Accommodation indorsers.—Liability in 
order of indorsement in the absence of agree- 
ment for contribution. 1. Indorsers of a 
negotiable note, though it be for accom- 
modation of the maker, while all are re- 
sponsible to the holder, are responsible 
as between themselves, in the order of 
their indorsement, in the absence of an 
agreement to be bound jointly and 
equally. Therefore, an indorser is liable 
to a subsequent indorser paying it, but 
not to a prior one. 

2. An indorser ona negotiable note is 
not liable for contribution—like a surety 
on non-negotiable paper—to a prior in- 
dorser, without an agreement to be 
equally bound.—Willis v. Willis, sup. 
ct. of app. of W. Va. Nov. 28, 1896. 


THE PUNISHMENT FOR MUTILATING THE COINAGE, 


The following act 
the second session of 
fourth congress, approved 
March 3, 1897. The changes and addi- 
tions which it makes to Section 5459 of 
the Revised Statutes are indicated by 
underlining the added words, and set- 
ting forth the words dropped in foot- 
notes. 


was passed at 


the  fifty- 
and was 


PUBLIC—No, 119. 


An act to amend section 5459 of the Revised 
Statutes, prescribing the punishment for mu- 
tilating United States coins and for uttering or 
passing or attempting to utter or pass such mu- 
tilated coin. 

Be it enacted by the Senate and House of 
Representatives of the U. S. of America in 
Congress assembled, That section 5459 of the 
Revised Statutes of the United States be amend- 
ed so as to read as follows: 

“Sec. 5459. Every person who fraudulently, 
by any art, way, or means, defaces mutilates, 
impairs, diminishes, falsifies, scales or lightens, 
or causes or procures to be fraudulently defaced, 
mutilated, impaired, diminished, falsified, scaled 


or or lightened, or willingly aids or assists in fraud- 


ulently defacing, t mutilating, impairing, dimin- 
inishing, talsitying, scaling ¢ or lightening the gold 
or* silver coins which have been, or which may 


hereafter be, coined at the mints of the U.S. or 
any foreign gold or silver coins which are by law 
made current or are in actual use or* circulation 
as money within the United States, or who 
passes, utters, publishes or sells, or attempts tc to 
pass, utter, publish or sell, or bring into the 
United States from any foreign place, knowing 
the same to be detaced, mutilated, impaired, 

diminished, falsified, scaled or lightened, with 
intent to defraud any person whatsoever, or has 
in his possession any such defaced, mutilated, 
impaired, diminished, falsified, scaled or light— 
ened coin, knowing the same to be defaced, 
mutilated, impaired, diminished, falsified, scal- 
ed or lightened, with intent to defraud any per- 
son whatsoever, shall be imprisoned not more 
than five* years and fined not more than two 
thousand dollars.” 

Approved March 3, 1897. 


























*“anga” expunged. 
*“and” expunged. 
*“two” expunged. 
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LIQUIDATING AGENTS OF NATIONAL BANKS, 


By act approved March 2, 1897, Con- 
gress has amended the act under which 
the shareholders of national banks, 
which have been placed in the hands of 
receivers and the creditors of which 
(other than shareholders) have been paid 
in full, may elect an agent, to succeed 
the receiver, to further liquidate the as- 
sets in the shareholders’ interest. The 
amendment consists of an addition to 
the previous legislation, providing for 
the election of a second agent where the 
one first elected refuses to serve, dies, 
resigns or is removed, The full text of 
the new act is published below, and the 
amendatory addition to the former law 
is indicated in the portion under-scored, 


PUBLIC—No. ror. 


An act to amend an Act entitled ‘‘An 
act authorizing the appointment of re- 
ceivers of national banks, and for other 
purposes,” approved June 30, 1876, as 
amended by an act approved August 3, 
1892. 

Be it enacted by the Senate and House of 
Representatives of the United States in Con- 
gress assembled, That section 3 of an act 
entitled ““An act authorizing the ap- 
pointment of receivers of national banks 
and for other purposes,’ approved June 
30, 1876, as amended by an act approved 
August 3, 1892, be, and hereby is, 
amended so as to read as follows: 

**Sec. 3. That whenever any associa— 
tion shall have been or shall be placed 
in the hands of a receiver as provided in 
section 5234 and other sections of the 
Revised Statutes of the United States, 
and when, as provided in section 5236 
thereof, the comptroller of the currency 
shall have paid to each and every cred- 
itor of such association, not including 
shareholders who are creditors of such 
association, whose claim or claims as 
such creditor shall have been proved or 
allowed as therein described, the full 


amount of such claims, and all expenses 
of the receivership and the redemption 
of the circulating notes of such associa- 
tion shall have been provided for by de. 
positing lawful money of the United 
States with the treasurer of the United 
States, the comptroller of the currency 
shall call a meeting of the shareholders 
of such association, by giving notice 
thereof for 30 days in a newspaper pub- 
lished in the town, city or countv where 
the business of such association was car- 
ried on, or if nonewspaper is there pub- 
lished, in the newspaper published near- 
est thereto. At such meeting the share- 
holders shall determine whether the 
receiver shall be continued and shall 
wind up the affairs of such association, 
or whether an agent shall be elected for 
that purpose, and in so determining the 
said shareholders shall vote by ballot, in 
person or by proxy, each share of stock 
entitling the holder to one vote, and the 
majority of the stock in value and num- 
ber of shares shall be necessary to de- 
termine whether the said receiver shall 
be continued, or whether an agent shall 
be elected. In case such majority shall 
determine that the said receiver shall be 
continued, the said receiver shall there- 
upon proceed with the execution of the 
trust, and shall sell, dispose of or other- 
wise collect the assets of the said asso- 
ciation and shall possess all the powers 
and authority, and be subject to all the 
duties and liabilities originally conferred 
or imposed upon him by his appoint- 
ment as such receiver, so far as the same 
remain applicable. In case the said 
meeting shall, by the vote of a majority 
of the stock in value and number of 
shares, determine that an agent shall be 
elected, the said meeting shall thereupon 
proceed to elect an agent, voting by 
ballot, in person or by proxy, each share 
of stock entitling the holder to one vote 
and the person who shall receive votes 
representing at least a majority of stock 
in value and number shall be declared 


the agent for the purposes hereinafter 
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rovided; and whenever any of the 
shareholders of the association shall, 
after the election of such agent, have 
executed and filed a bond to the satis— 
faction of the comptroller of the cur- 
rency, conditioned for the payment and 
discharge in full of each and every 
claim that may hereafter be proved and 
allowed by and before a competent 
court, and for the faithful performance 
of all and singular the duties of the trust, 
the comptroller and receiver shall there- 
upon transfer and deliver to such agent 
all the individual or uncollected or other 
assets of such association then remaining 
in the hands or subject to the order and 
control of said comptroller and said re- 
ceiver, or either of them; and for this 
purpose said comptroller and said re- 
ceiver are hereby severally empowered 
and directed to execute any deed, as- 
signment, transfer, or other instrument 
in writing that may be necessary and 
proper; and upon the execution and de- 
livery of such instrument to the said 
agent, the said comptroller and said re- 
ceiver shall by virtue of this act be dis- 
charged from any and all liabilities to 
such association and to each and all the 
creditors and shareholders thereof. Upon 
receiving such deed, assignment, trans- 
fer, or other instrument, the person 
elected such agent shall hold, control 
and dispose of the assets and property 
of such association which he may receive 
under the terms hereof for the benefit of 
the shareholders of such association,and 
he may in his own name, or in the name 
of such association, sue and be sued and 
do all other lawful acts and things nec- 
essary to finally settle and distribute the 
assets and property in his hands, and 
may sell, compromise or compound the 
debts due to such association, with the 
consent and approval of the circuit or 
district court of the United States for 
the district where the business of such 
association was carried on, and shall at 
the conclusion of his trust render tosuch 
district or circuit court a full account of 
all his proceedings, receipts and expen- 
ditures as such agent, which court shali 
upon due notice, settle and adjust such 
accounts and discharge said agent and 
the sureties upon said bond. And in 
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case any such agent so elected shall re=~ 
fuse to serve, or die, resign or be re- 
moved, any shareholder may “call a 
meeting of the shareholders of such as- 
sociation in the town, cty or village 
where the business of tne said associa- 
tion was carried on, by giving 1 noice 


thereof for 30 days ina newspaper | pub- 











no newspaper is ors published, in the 
newspaper published nearest thereto, “at 
which meeting the stockholders + shall 
elect an agent, voting by ballot in per- 
son or by proxy, each : share of stock en- 
titling t the holder to one vote, and when 
such agent shall have received votes 
representing at least a majority of the 
stock in value and number or shares, 
and shall have executed a bond to the 
shareholders conditioned for the faith— 


tul performance of his duties, in the 








penalty fixed by the shareholders at said 


meeting, with two sureties, 





to be ap- 
proved by a judge of a court of record, 
and file said bond in the office of _the 
clerk of a court of record in the county 


where the business ‘of said association 
he shall have all the 
rights, powers and duties ot the agent 
first elected, as hereinbefore provided, 
At any* meeting he.d as hereinbefore 
provided, administrators or executors 
of deceased shareholders may act and 
sign as the decedent might have done if 
living, and guardians of minors and 
trustees of other persons may so act and 
sign for their ward or wards or cestui gue 
trust. The proceeds of the assets or 
property of any such association which 
may be undistributed at the time of such 
meeting or may be subsequently re— 
ceived, shall be distributed as follows: 

First: To pay the expenses of the ex- 
ecution of the trust to the date of such 
payment. 

Second: To repay any amount or 
amounts which have been paid in by any 


was carried on, 


*“Such"” expunged. 
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shareholder or shareholders of such as- 
sociation upon and by reason of any and 
all assessments made upon the stock of 
such association by the order of the 
comptroller of the currency in accord— 
ance with the provisions of the statutes 
of the U. S.; and 

Third: The balance ratably among 
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such stockholders, in proportion to the 
number of shares held and owned by 
each, Such distribution shall be made 
from time to time as the proceeds shall 
be received and as shall be deemed ad- 
visable by the said comptroller or said 
agent,” 
Approved March 2, 1897. 


LIMITED INDEMNITY FOR LOSS OF REGISTERED MAIL, 


By act approved February 27th. 1897 
Congress has provided tor the establish- 
ment of a uniform system of registration, 
with indemnity for loss of registered mail 
limited to $10 for any one registered 
piece. This act will doubtless be of in- 
terest to bankers. The full text is as 


follows: 
PUBLIC—No. 97. 


An act to amend the postal laws, providing 
limited indemnity for loss of registered mail 
matter. 

Be it enacted by the Senate and House of 
Representatives of the United States of America 
in Congress assembled, That section thirty-nine 
hundred and twenty-six of the Revised Statutes 
be amended so as to read as follows: 

“Sec. 3926. For the greater security of val- 
uable mail matter the Postmaster-Genera! may 


establish a uniform system of registration, and 
as a part of such system he may provide rules 
under which the sender or owners of first-class 
registered matter shall be indemnified for losses 
thereof in the mails, indemnity to be paid out of 
the postal revenues, but in no case to exceed ten 
dollars for any one registered piece, or the act- 
ual value thereof when that is less than ten 
dollars, and for which no other compensation or 
reimbursement to the loser has been made: 
Provided, That the Post-office Department or 
its revenues shall not be liable for the loss of 
any other mail matter on account of its having 
been registered.” 
Approved, Feburary 27, 1897. 


The rules provided for by this act, 
have not yet been formulated by the 
Post-Master General. Their promul- 
gation may, however, be expected at any 
time. 


INTERNATIONAL MONETARY CONFERENCE. 


Following is the act of Congress ap- 
proved March 3, 1897, to promote an 
international agreement for a fixity of 
relative value between gold and silver as 


money: 
PUBLIC—No. 118. 


An act to provide for the representation of the 
United States by commissioners at any inter- 
national monetary conference hereafter to be 
called, and to enable the President to otherwise 
promote an international agreement. 

Be it enacted by the Senate and House of 
Representatives of the United States of America 
in Congress assembled, That whenever after 
March 4,th 1897, the President of the United 
States shall determine that the United States 
should be represented at any international Con- 
ference called by the United States or any other 
country with a view to securing by internation- 
al agreement a fixity of relative value between 
gold and silver as money by means of a common 


ratio between these metals, with free mintage 
at such ratio, he is hereby authorized to appoint 
five or more commissioners to such international 
conference; and for compensation of said com- 
missioners, and for all reasonable expenses con- 
nected therewith, to be approved by the Secre- 
tary of State,including the proportion to be paid 
by the United States of the joint expenses of any 
such conference, the sum of one hundred thous- 
and dollars, or so much thereof as may be 
necessary, is hereby appropriated. 

Sec. 2. That the President of the U.S. is here- 
by authorized, in the name of the government of 
the U.S.to call,in his discretion,such international 
conference, to assemble at such point as may be 
agreed upon. And he is further authorized, if 
in his judgment the purpose specified in the first 
section hereof can thus be better attained, to 
appoint one or more special commissioners or 
envoys to such of the nations of Europe as he 
may designate to seek by diplomatic negotiations 
an international agreement for the purposes 
specified in the first section hereof. And in case 
of such appointment so much of the appropria 
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tion herein made as shall be necessary shail be 
available for the proper expenses and compen- 
sation of such commissioner or envoys. 

Sec. 3. That so much of an act approved 
March 2. 1895 entitled ‘‘An act making appro- 
priations for sundry civil expenses of the gov- 
ernment for the fiscal year ending June 30. 1896, 
and for other purposes,” as provided for the 
appointment of delegates to an international 
conference and makes an appropriation for their 
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compensation and expenses, be and the same 
is hereby repealed. Approved March 3. 1897. 

In pursuance of this act,the president 
has appointed Senator E, O. Wolcott, 
Gen. Charles J. Paine and ex Vice Presi- 
dent Adlai E. Stevenson as commission- 
ers for the promotion of such internation- 
al agreement. 


ACCOUNTANCY. 


These columns are intended to embrace topics of interest to accountants, and discussions of, and decis- 
ions upon, matters of law involved in various branches of accountancy. Cases bearing upon the management 
and distribution ot trust estates and property are published under this head. These are of importance to 
trust companies, bankers, and all others charged with the management of trust property; as well as to ac- 
countants employed to investigate trusts, make reports, and assist in the rendering of accounts. 


A new association of accountants known as 
“The New York State Association of Certified 
Public Accountants” was organized on March 
30th, at the Hotel Waldorf. The following offi- 
cers and directors were elected: President, 
Charles W. Haskins; Vice-president, John 
Hourigan; Secretary, A. W. Teele, Treasurer, 
H. S. Corwin. Board of Trustees (eight in 
number) consist of the above-named gentlemen 
together with Francis Gottsberger, S. E. Sar- 
gent, Henry Harney and Farquhar Macrae. 

The members who signed the articles of the 
association and became charter members are: 
in addition to the foregoing, Charles Both, R. 
S. Dennis, A. S. Patterson, E. W. Sells, J. R. 
Loomis and J. M. Kelley. 

A special committee composed of Messrs. 
Hourigan, Corwin and Dennis, were appointed 
to take steps to veto assembly bills 1667 and 
2030 and to look after any other legislation af- 
fecting the interests of certified public account- 
ants, 

A resolution was adopted to the effect that 
the New York State Association of Certified 
Publtc Accountants is in harmony with all ex- 
isting associations of public accountants, par- 
ticular mention being made of the Institute of 
Accounts and the American Association of 
Public Accountants and expressing the hope 
that the kind feeling which they felt towards 
these contemporaneous associations would be 
reciprocated and that all would work together in 
harmony for the common weal. 


The following bill foran act to regulate the 
Profession of public accountants is pending be- 
fore the General Assembly of Illinois: 

Sec. 1, Be it enacted by the People of the 


State of Illinois represented in the General As- 
sembly, That any citizen of the United States, 
or person who has duly declared his intention 
of becoming such citizen, residing or having a 
place for the regular transaction of business in 
the state, being over the age of twenty-five 
years, and of good moral character, and who 
shall have received from the Trustees of the 
University of Illinois at Champaign, a certificate 
of his qualifications to practice as a public ex- 
pert accountant as hereinafter provided, shall 
be styled and known as a Certified Public Ac- 
countant; and no other person shall assume 
such title or use the abbreviation C. P. A.; or 
any other words, letters or figures to indicate 
that the person using the same is such certified 
public accountant. 


2. The Trustees of the University of Illinois, 
ai Champaign, shall make rules for the examin- 
ation of persons applying for certificates under 
this act,and may appoint a board of three exam- 
iners for the purpose which board shall after the 
year 1897, be composed of certified public ac- 
countants. The Trustees shall charge for the 
examination and certificate such fee as may be 
necessary to meet the actual expenses of such 
examinations, and they shall report annually 
the receipts and expenses under the provisions 
of this act to the state auditor, and pay the ba!- 
ance of receipts over expenditures to the state 
treasurer. The Trustees may revoke any such 
certificate for sufficient cause after written no- 
tice to the holder thereof and a hearing thereon. 

3. The Trustees may in their discretion 
waive the examination of any person possessing 
the qualifications mentioned in Section 1, who 
shall have been continuously for more than five 
years before the passage of this act, practicing 
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as Public Accountant, two years of which shall 
have been on his own account, in this state, and 
who shall apply in writing for such certificate 
within one year after the passage of this act. 

4. Any violation of this act shall be a misde- 
meanor. 


It is reported that the Institute of Accounts, 
incorporated under the laws of the State of New 
York and which has had an existence of 15 years 
as a local New York organization, is taking steps 
towards the organization of a national associa- 
tion or federation of Accountants in different 
states, so that in the future the Institute of Ac- 
counts, instead of being a single local organi- 
zation, will consist of a federation of chapters 
located in different cities in the country. By- 
laws have been adopted by which a chapter may 
be formed in any city or business centre and 
the membership will be comprised entirely in 
the chapters. Asa first step in this direction, 
the members of the Institute residing in and 
near New York have already organized a New 
York chapter of the Institute of Accounts, and 
chapters are contemplated at Boston, Philadel- 
phia, Washington, Hartford, Bridgeport, Nash- 
ville, Pittsburgh, Chicago, San Francisco and 
other cities. The government of the Institute 
will be vested in a congress to meet annually, 
composed of delegates from the chapters. 


The American Association of Public Account- 
ants is taking steps to establish an advisory 
board and is obtaining from its members, infor- 
mation as to the specialty of each in the profes- 
sion of accountancy. The idea is that the 
association may from and among its members 
form such a board, that advice may be given to 
any member on technical points and questions 
of practice, and thus place the association on the 
highest plane of efficiency and usefulness to its 
members, 


Measures inimical to the profession of account- 
ancy have found their way into the legislature 
at Albany this year and have called forth the de- 
termined opposition of members of the profes- 
sion. One of these measures was Assembly bill 
2030 to amend Chapter 312 of the laws of 1896 
entitled ‘‘An actto regulate the profession of 


LAW JOURNAL. 


public accountants.” The amendment pro 
posed was as follows: ‘‘And the Regents suzaall, 
upon the payment of the regular fee and with. 
out examination, certify as public accountants 
all persons who on the 17th day of April, 1396, 
were employed by any of the city governments 
of this state as auditors in the office of the comp. 
trollers, or as chief clerks, examiners or assist- 
ant examiners in the offices of the commission- 
ers of accounts.” 

Another objectionable measure was Assembly 
bill number 1667 entitled ‘‘An act to incorporate 
the Accounting Guarantee Company” which 
was given power among other things ‘‘generally 
to do all acts and things pertaining to the busi- 
ness of the preparation, examination, investiga- 
tion and audit of books and accounts, which a 
certified public accountant of the State of New 
York may legally do in the pursuit of his occu- 
pation as such certified public accountant.” 

Mr. Frank Broaker, president of the American 
Association of Public Accountants has been es- 
pecially active in opposition to these measures. 
He appeared before the Senate Judiciary Com- 
mittee on April 7th. and through his efforts and 
arguments the above quoted power to the pro- 
jected Accounting Guarantee Company to prac- 
tice as an accountant was eliminated from the 
bill; and he was also successful before the As- 
sembly Judiciary Committee in defeating the 
amendment proposed by Assembly bill 2030 to 
the Accountant Law, which would have opened 
the doors of the profession to the various gov- 
ernment employes embraced in the amendment 
without examination as to their qualifications. 


One of the rising C. P. A’s practicing in New 
York City is Mr. W. Sanders Davies, vice-pres- 
dent of the American Association of Public Ac- 
countants. Although Mr. Davies has only 
been established in New York city for 6 years, 
he has during that time built up a very large 
practice in auditing the accounts of manufac. 
turing and trading corporations and in investi- 
gating private firms for the purpose of their 
conversion into stock companies. Mr. Davies 
is located on the ninth flloor of Aldrich Court, 
45 Broadway, and has as an associate Mr. 
Charles F. Neild, who isa practical and thor- 
oughly experienced accountant. 





A NATIONAL CLEARING HOUSE BANK, 


A NATIONAL CLEARING HOUSE BANK. 


A Proposition for the Consideration of Bankers, 


For the purpose of facilitating the collection 
of bank checks, drafts and other cash items,and 
to reduce the danger,expense and labor of tran- 
sactions between banks to a minimum,it is pro- 
posed that banks within a convenient distance 
from the City of Chicago, say within a radius of 
about 500 miles, and all others that would be 
benefitted thereby, co-operate in the establish- 
ment of a banking association in that city under 
the National Banking Laws, and named the 
National Clearing House Bank; said bank to 
have a capital stock of two million dollars [$2,- 
000,000], divided into shares of one hundred 
dollars each, which stock shall be subscribed to 
only by the Associated Banks and officers of the 
National Clearing House Bank, each bank to be 
limited to ten shares, while the officers of the 
bank should be sufficiently interested financially, 
to insure their best efforts being exerted for the 
welfare of the institution at all times. 

This bank shall be authorized to commence 
business When one thousand subscribers to its 
capital stock have been obtained, amounting to 
not less than three hundred thousand dollars 
[$300,000]. Additional stock may be issued 
from time to time, at the discretion of the Board 
of Directors, to members who wish to join the 
association. 

While the principal object of this bank is to 
form a medium of quick exchange for all items 
between banks and avoid danger and loss of 
time attended by sending such items over cir- 
cuitous routes, yet it shall do a regular banking 
business as allowed by the National Banking 
Laws, thereby making the business self-sustain- 
ing, but no accounts of banks will be received 
that are not shareholders in the association. If 
itis undesirable that the stock of subscribing 
banks should be issued direct to the bank, it 
could be owned by an officer or director of the 
bank and answer the same purpose. It is not 
intended or expected that the respective banks, 
forming this association are to give up their 
present Chicago correspondent, unless they de- 
siretodo so. While the maximum amount of 
stock of any one bank is fixed at one thousand 
dollars to enable the officers of said bank to be- 
come a director, the bank owning one or five 
shares would receive equal benefits, except they 


could not be represented on the board, 

If, for any cause, a member of this association 
should wish to dispose of its shares in the Na- 
tional Clearing House Bank, they must first be 
offered to the association at their book value, 
according to the Jast published statement, thus 
enabling the association to offer such shares to 
other banks wishing to become members. When 
in operation the manner of conducting its busi- 
ness will be as follows: 

In way of illustration we will say that the 
American National Bank of Fremont, Nebraska, 
has a check on the Iowa National Bankat Cedar 
Rapids, Iowa, for one thousand dollars. At the 
present time the custom is forthe Fremont bank 
to send the item to Omaha for credit. The 
Omaha bank enters it for collection and for- 
wards it tosome Iowa bank, perhaps at Des 
Moines, with whom it may have a reciprocal 
account. The Des Moines bank forwards it to 
the Cedar Rapids bank, thus consuming three 
days to travelthree hundred miles. The advice 
of payment consumes the same time from Cedar 
Rapids to Fremont by way of Omaha, making 
six days before the Fremont bank can draw 
against this money, or know that the check has 
been honored. 

What is true of these two banks is true of all,to 
a greater or less extent. Very often a bank in 
sending a check or draft east for collection, will, 
as payment, get a draft on a New York city 
bank, or some other eastern point, which in turn 
must be collected, and before the western bank 
is sure of its funds, must wait for its advice 
from New York city, or from the city on which 
draft was drawn, the whole transaction consum- 
ing ten days time or more. Through the Na- 
tional Clearing House Bank it would be as 
follows:—The American National Bank at Fre- 
mont would forward this item of one thousand 
dollars direct tosome associate bank at Cedar 
Rapids for credit at the National Ciearing House 
at Chicago. The Cedar Rapids bank makes the 
entry on its books, advises the Fremont bank 
of the credit and also advises the National 
Clearing House Bank to credit the American 
National Bank at Fremont one thousand dollars, 
and charge its account. In the same advice to 
Chicago it would also advise all other credits 
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that were to be made for items received that 
day, using one advice for all. The Fremont 
bank receives its advice from the Cedar Rapids 
bank within two days from the time the item 
left Fremont, and the next day following re- 
ceives its advice from the National Clearing 
House Bank, its account having had credit in 
Chicago by the time the advice is received from 
Cedar Rapids, a saving of four days time, and 
if you reckon the interest for four days at 4 per 
cent. per annum, we have a saving of 42 cents 
forthis one item. All items, which may be 
large enough to make it an object as well as any 
on which quick returns may be desired, should 
be sent direct to the associate bank in the town 
or city where payable and other items except- 
ing checks in your local reserve city, should be 
sent direct to the National Clearing House Bank 
which will collect through the members of the 
association. These items being gathered at the 
Clearing House Bank only one letter would be 
required to transmit them to the remitting bank 
where several are now used, each of which calls 
for a letter and draft in payment of the several 
items, all of which would be saved. 

As it only consumes about twelve hours time, 
or one night, for mail to reach Chicago from all 
points within a radius of five hundred miles,the 
country banker, in most cases, wonld get credit 
for its miscellaneous items as soon in Chicago 
as he would with his local correspondent per- 
haps fifty miles away, and the local correspon- 
dent would be relieved of the labor and postage 
incident to the collection of this class of items, 
which is a large item of expense, This method 
would also do away with the reciprocal accounts 
which are opened between banks in neighbor- 
ing towns and cities fora mutual exchange of 
checks, and which necessarily creates an over- 
draft in one bank or other every day of the 
year, with no corresponding benefits. It would 
not matter how short the distance - between the 
two towns, the items could be exchanged as be- 
fore, but the credits and charges would be 
merged into the National Clearing House Bank 
account, the same as if the banks were situated 
One thousand miles apart, instead of perhaps 
twenty-five or one hundred. The national 
banks could add considerable to their legal re. 
serve by having funds centered at this one bank 
that are now scattered among half a dozen. 
The members of the association would be suit. 
ably indicated in the bank directories and the 
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members would naturally favor each other in 
all business transactions, yet each bank would 
have all the freedom it now enjoys in the selec- 
tion of its correspondent. If the bank was 
chosen outside of this association, business 
would be done on the old plan, but it is safe to 
Say that the members of the association would 
practically get the business of all the other mem- 
bers. It would be expected that nearly all 
banks in the territory described would become 
members, and one in every place of importance 
in the United States. With this system in force, 
the use of bank drafts would be materially re- 
duced and a large amount of postage saved, 
which are items of quite an expense to every 
bank. An advice froma corresponding bank 
would be as good evidence of payment as if a 
check had been remitted in the old way with 
the further satisfaction that the money would 
be placed to the proper account at the National 
Clearing House Bank nearly, if not quite as 
soon, as advice is received. This plan does not 
interfere with banks charging exchange on 
items sent to it, simply advising Chicago of the 
proceeds, In fact,no rules or restrictions of any 
kind are imposed, but a safer and better chan- 
nel is opened by this method, which is sure to 
be followed by those banks mutually interested. 

The courts have repeatedly held that round- 
about methods of collecting checks release the 
indorser on sight paper, where a default is 
caused by unnecessary delay. This fact alone 
should have sufficient weight to every banker to 
make him adopt at once any plan that would 
lessen his liability. This would be particularly 
desirable at the present time. The weekly 
statements of an association of this character 
showing the volume of business, would be as 
interesting and important, if not more so, than 
the clearing-house record of any of our large 
cities. Other benefits could be mentioned that 
would accrue to members of such an association, 
but the main ones, I think, are mentioned 
above. 

It is safe to say that the shares of the associa- 
tion would soon be as valuable as the average 
of the larger banks in Chicago, and a few 
shares subscribed for by each bank would prove 
a profitable investment. 


Very respectfully, 


T. E. Stevens, Cashier. 
Blair, Neb. 
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HIS department is carried on for the benefit of all subscribers, who are entitled to submit questions of geu- 


eral interest, and ex 


prompt and careful consideration thereof, without charge. The names and places 


of those submitting inquiries are published, unless special request is made to the contrary. 


Note to ‘‘A& Co or order’’—Nego- 
tiability. 


STATE BANK OF CEDAR FALLS, 
CeparR FALts, Iowa, April 9, 1897. 
Editer Banking Law Journal: 

Dear Str—In your March Journal, in your 
reply to Banker at Sioux City in regard to note 
payable to ‘‘A et. al. or order,” you pronounce 
the note non-negotiable by reason of note being 
payable to uncertain payee. Would this be 
true if this note had been payable to “A & Co. 


or order?” 
Yours Very Truly, 


H. N. SiL_timan, Cashier. 


No, for a note payable to ‘‘ A & Co, 
or order” designates the payee with cer- 
tainty. 


Diverted Accommodation Paper—WNo- 
tice of Dishonor in West Va. 


Charleston, W. Va., April 15, 1897. 
Editor Banking Law Journal: 

Dear SiR—A makes his accommodation ne- 
gotiable promissory note to B, with the under- 
standing and agreement that B is to procure a 
loan thereon from bank, and with the proceeds 
liquidate debts due by BtoC and D. Violating 
this agreement, B puts up note as collateral se- 
curity fora debt he owes E. Can E recover 
from A upon the note? 

2. Where a bank receives a negotiable promis- 
sory note, bearing several indorsers, for collec- 
tion, is it its duty, upon protest for non-pay- 
ment, tonotify al! the indorsers, or will it be 
sufficient to notify the last indorser only? 

Country Banker. 


1. No. Where it is shown that A makes 
his negotiable promissory note to B, for 
the latter’s accommodation and for a 
specific purpose, and B, without the 
knowledge and consent of A, uses the 
note for a different purpose, the burden 
is on the holder of the note to show that 


he received it in the ordinary course of 
business, before maturity, for value, 
without notice of its wrongful misuse by 
the payee, before he can recover from 
the maker. And it is the settled law of 
West Virginia that a pre-existing debt 
is not such valuable consideration as 
will protect the holder of a negotiable 
note wrongfully pledged as collateral 
security by the payee. See Union Trust 
Co. v. McClellan, 40 W. Va. 405. 

2. The collecting bank is only bound 
to give notice to its immediate indorser, 
Big Sandy Nat. Bank v. Chilton, 40 W. 
Va. 491. 


Priority among Checkholders in 
Illinois. 


, Illinois, April 2, 1897. 
Editor Banking Law Journal: 

Dear Sir:—A has a deposit in a bank in this 
state of $600, and issues a check"to B tor $416, 
one to C for $82 and one to D for$217. Onthe 
same day B and C present their checks,and the 
bank refuses payment, claiming to hold the de- 
posit balance for an unmatured debt‘of A. On 
the following day D presents his check, pay- 
ment of which is also refused. Subsequently 
bank admits that its claim against balance is 
not tenabin. Is Dentitled to recover amount 
of his check from bank? 

Illinois Reader, 


The following recent decision ren- 
dered by the Appellate Court of Illinois 
in Jacobson v. Bank of Commerce, 66 Iil. 
App. Ct. 470, authorizes the conclusion 
that D cannot recover from the bank for 
the reason that B and C, who presented 
their checks prior to D were entitled to 
payment ahead of D, and after deduct- 
ing from the deposit the amount of their 





224 THE BANKING 


checks, insufficient would remain to pay 
D’s check in full, and in such case, the 
bank would not be liable for anything 
on the check, The opinion in the case 
cited is short, and we will quote it entire, 
as it appears to be the first decision upon 
the question of priorities among check- 
holders in Illinois, in which state (differ- 
ing from New York and the U. S. su- 
preme court) a check operates as an 
assignment to the holder and vests him 
with aright of action thereon against 
the bank. The opinion in Jacobson v, 
Bank of Commerce is delivered by Mr, 
Justice Gary, as follows: 

‘July 28, 1892, the bank had to the 
eredit of one Harry Simon, $546.85. 
The day before, Simon had given to the 
plaintiffs his check for $252.36, which 
was presented for payment and payment 
refused on the 29th of that month. On 
the 28th the bank had refused to pay 
other checks of Simon to the amount of 
$455. We assume that the reason for 
such refusals on the 28th was insufficient 
to justify the bank. The bank had 
charged to Simon a note, not due, of 
greater amount than the balance to his 
credit, and the checks were presented 
after such charge. 

‘‘A suit against the bank on one of 
those checks presented on the 28th— 
such check being for $375—is pending. 

‘‘The position of the plaintiffs is that 
their check operated at the time it was 
given as a transfer to them of so much 
of the amount standing to the credit of 
Simon. As against other claims subject 
to prior equities, e. g. garnishment, that 
seems to be the law inthis state. Bank 
of America v, Indiana Banking Ass’n, 
114 Ill, 483. 

‘‘But as between different checkholders, 
the one who first presents his check is entitled 
to priority, at least if the bank has no notice 
of any prior check outstanding, 
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‘*We are referred to no casein which 
priorities among checkholders has been 
the question, but in the very nature of 
the banking business the rule must be 
‘first come, first served.’ 

**The check for $375 is, therefore, en. 
titled to priority over the one held by the 
plaintiffs. Nor can the plaintiffs have 
any advantage by the wrongful refusal, 
— if it was wrongful—of the bank to pay 
that check of $375. Its effect in rem to 
transfer so much of the fund on deposit 
is independent of the will or act of the 
bank. 

‘*Deducting that $375, not enough of 
the deposit remained to pay the check 
of the plaintiffs; and the bank was not 
required to pay anything, unless it had 
the funds to pay in full, Coates v, Pres- 
ton, 105 Ill. 470.” 


Protest of Post-Dated Check. 


PALMYRA, Neb., April 7, 1897. 
Editor Banking Law Journal: 

Dear Siz:—This bank to day receives from 
its Omaha correspondent for collection and 
credit, a check drawn by one of its customers 
and dated April 20th. Customer’s balance at 
this date is insufficient to pay check. What is 
our duty as collecting agent? Protest the check 
now and return to our correspondent, or hold 
until the 2oth before taking action? In case 
customer was in funds, could we charge to his 
account before the 2oth? Kindly answer at 
once, previous to publication in vour current 
number. 

; President. 


The check is not payable or protest- 
able until the zoth. Advise your Omaha 
correspondent of its receipt, the same as 
of any other time collection paper, but 
of course withhold credit until the due 
date. Payment of the check out of any 
deposited funds previous to the 2oth 
would be at your own risk, there being 
no authority from your customer for 
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such payment. On the 2oth,charge up to 
your customer, and credit and advise 
your Omaha correspondent, or protest 
and return to the latter, according to 
the condition of your customer’s account 
on that day. 


Notarial Certificates in Missouri. 


CARTHAGE, Mo., April 5, 1897. 
Editor Banking Law Journal: 


Dear Sir:—In the printed form of protest 
used by the notary of this bank, there is a veri- 
fication clause, from which it would appear that 
the notary would have to go before another no- 
tary, and make oath as to the truth of his certi- 
ficate. In other words, it would require the ac- 
tion of two notaries instead of one to make a 
valid protest. Can this be so? Your explana- 
tion of this matter will be of interest to the un- 
dersigned, and doubtless to other of your read- 
ers in this state. Form enclosed. 


Cashier. 


There are two provisions in the Mis- 
souri statutes defining the extent to 
which a notary’s certificate of protest 
shall be evidence. One provision is 
found in the chapter on “Bills of Ex- 
change and Promissory Notes” (Rev. 
Stat. 1889, sec. 783) and is as follows: 


“A notarial protest is evidence of a 
demand and refusal to pay a bill of ex- 
change or negotiable promissory note at 
the time and in the manner stated in 
such protest.” 


The other provision is found in the 
chapter on “Evidence” (Rev. Stat. 1889, 
sec. 4880) and is as follows: 


“The certificate of a notary public, 
Protesting a bill of exchange or nego- 
tiable promissory note, without as well 
as within this state, setting forth the de- 
mand of payment, refusal, protest there- 
for, and notice of dishonor to parties 
thereto, and the manner of each of said 
acts, and verified by his affidavit, shall 
in all courts in this state, be prima facie 


225 


evidence of such acts: Provided, such 
certificate be filed in the cause for at 
least fifteen days before the trial there- 
a“ 


The explanation of these statutes is 
this: Under the first quoted section, the 
ordinary, unverified certificate of protest 
of a notary public, is evidence of pre- 
sentment, demand, refusal and protest, 
but not of notice of dishonor; under the 
last quoted section, if the certificate is 
verified, it also becomes evidence of no- 
tice of dishonor, The following decisions 
are illustrative: 

In First National Bank v. Hatch, 78 
Mo. 13, the certificate of protest of a 
notary public at Boston was introduced 
as evidence. The court said: ‘*Thecer- 
tificate of the notary, being under seal, 
was evidence of presentment, refusal and 
protest, Such was its import under the 
law merchant and it is so recognized in 
this state by statutory enactment. (Sec. 
783.) When the certificate also recites 
notice of dishonor to the parties, it is ev- 
idence of that fact as well as the fact of 
dishonor, when verified by the notary. 
(Sec. 4880.) In this case, the certificate 
not being verified, was not evidence of 
notice of dishonor, and the court was 
right in ruling it insufficient for that 
purpose,” 

In Greffet v. Dowdall, 17 Mo, App. 280 
the notarial certificate involved was thus 
referred to by the court. “The notary’s 
certificate in the present case was veri- 
fied by affidavit, and was filed in the 
case more than fifteen days before the 
trial. It was therefore under the terms 
of the latter section (4880) prima facie 
evidence of the acts of the notary as 
therein recited. It was, we take it, 
prima facie evidence that the defendant 
had a place of business in St. Louis,and 
that the notary left notice of protest at 
such place of business.” 





226 THE BANKING LAW JOURNAL. 


The foregoing explains the form of 
notarial certificate inquired about. 


-— —— + 


Protest. 


Morton, Miss., April 1, 1897. 
Editor Banking Law Journal: 

DEAR Si1r:—Please answer the following hy- 
pothetical question based upon a very possible 
to occur state of facts: A mercantile firm of 
this place receives from a party in Louisiana 
who owes it a sum of money, in satisfaction 
thereof, a bill of exchange drawn in their favor 
upon a party at this place. The drawee cannot 
pay. Is it necessary for the mercantile firm to 
protest the bill in order to save the liability of 
the drawer in Louisiana? How can this be 
done when there is no bank or notary at this 
place? 

Inquirer. 


The bill should be protested and if 
there is no notary in the p!ace, protest 
by any respectable private person will 
be legally sufficient. 


Action on Draft. 


CascabE, Iowa, April 5, 1897. 
Editor Banking, Law Journal: 

Dear Sir:—What recourse has a bank under 
the following circumstances. Customer de- 
posits draft on Chicago, indorsed by customer 
to bank, and requests privilege of drawing 
against it before collection, Bank refuses to 
accept draft as cash, but enters and forwards 
draft for collection. Before advice of draft, 
bank allows customer to overdraw his account 
on faith thereof. Draft is returned protested. 
Customer is irresponsible. Has bank a right of 
action against maker of the draft, or must such 
action be brought by customer? 

Iowa Cashier, 


The bank itself has a right of action 
on the draft. Without discussing the 
question of its right to sue, were it a 
mere agent for collection, in the present 
case the bank has parted with value on 
faith of the draft and on this ground is 
entitled to enforce its payment. 


Depositor’s Note.. 
CHATTANOOGA, Tenn., April 2, 1897. 
Editor Banking Law Journal, 

A gives his note to B payable at A’s bank. At 
maturity, note is presented to bank, and A has 
money on general deposit sufficient to pay same. 
Can bank pay note and charge it upto A’s ac- 
count without express authorization from A? 

TELLER. 


In Tennessee, no; in New York, yes. 


Check for more than amount 
punched. 


New York, April ro, 1897. 
Editor Banking Law Journal: 

DEAR S1r:—A draft by one of our correspond- 
ents upon us calls for ‘$175,” both in writing 
and figures, but contains the figures ‘‘17” 
punched through the check. Check appears to 
be all right in every respect, except this. Should 
— Teller. 

We would not pay the check without 
first telegraphing the drawers and re- 
ceiving their verification of the amount. 


FOrged Check. 


Kentucky, April 10, 1897. 
Editor Banking Law Journal: 

Dear Sin—The signature of one of our cus- 
tomers is forged toa check, and after having 
passed through the hands of two indorsers, 
forged check is paid by this bank. Is the indor- 
ser responsible to us for return of money? D. 


The general rule is that a bank is 
bound to know the signatures of its cus- 
tomers, and if it pay a check bearing @ 
forged signature, it can neither charge 
the amount to its customer, nor recover 
the money from the one to whom it has. 
been paid. Special circumstances some- 
times change this result, but this is the 
general rule. 
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CURRENT NEWS AND TOPICS. 


Embraeing Items of Interest in all the States. Readers are requested to communicate matters arising loealy} 
to enhance the interest and value of this department. 


AN IDEAL REMITTANCE REGISTER. 


A remittance register for the use of bankers is 
manufactured by I. W. Allen, St. Joseph, Mich- 
igan. It is something of so great utility as to 
favorably impress all who have their attention 
called toit. Mr. Allen is the assistant cashier 
of the Union Banking Company of St. Joseph, 
Michigan, and has embodied inthis register a 
plan which he has found useful in the institu- 
tion with which he is connected. We suppose 
itis safe to say that the country banker among 
business men generally is the slowest to make 
changes in office methods. He looks askance 
upon proposed improvements on account of the 
expense involved, and yet he is not slow to 
take up whatever promises economy when the 
investment is not too large. The plan of copying 
by means of carbon sheets has invaded nearly 
every line of business except banking, and yet 
in no business, perhaps, could it be used to bet- 
ter advantage than one like banking, wherein 
a perfect record is absolutely indispensible. The 
carbon process of duplicating has obtained wide 
use in mercantile establishments, because in the 
close competition that exists and personal con- 
tact from time to time, merchants have been 
made fully aware of the advantage which their 
competitors gained by the use of methods of this 
kind. Bankers are in a sense furtherapart and 
for this reason, perhaps, the carbon plan has not 
gained that footing to which its merits entitle 
it. The Ideal Remittance Register consists of 
alternate sheets, on one of which, with pen or 
pencil, are recorded the remittance items for 
collection, credit and advice. The carbon page 
underneath takes the impression, thereby leav- 
ing in the register after the original writing has 
been detached a complete record of what has been 
sent to the correspondent. In other words, the 
Register is only a duplication of the carbon 
method of copying, applied to the everyday use- 
of banks. Itis particularly valuable to those 
having the accounts of manufacturers and job- 
bers, where the deposits include many items on 
outside points. The Register is designed to 
facilitate the cost of handling those items with- 
out impairing the records of the bank. 


FINANCIAL STATEMENTS FROM BANK 
BORROWERS. 


William J. Ashley, President of the Merchants 
Bank of Rochester, read a paper before a recent 
meeting of the Credit Men’s Association of that 
city, dealing with the form and utility of a fi- 
nancial statement as viewed from the banker's 
standpoint, 

First speaking of the utility of the statement 
to the seller of credit, he showed that at the 
present day it was indispensable that the seller 
should know with whom he has to deal. He 
said thatthe banker who gives credit to the 
merchant and the manufacturer should have 
from the borrower such a laying bare of the in- 
most recesses of his financial heart as the wise 
physician must exact from the patient who puts 
his life into his hands, and if the banker does 
not ask and get this, the bargain is too one-sided 
tor this era of ‘‘small profits and plenty of them.” 
So also if the merchant and manufacturer does 
not get or exact as much from the would-be 
buyer who asks credit and to whom he longs to 
sell his well-selected stock or skillfully made 
product, he is a ‘back number” or on the road 
to that hopeless ‘‘abode of lost (commercial) 
souls.” 

Next considering the financial statement as an 
advantage to the debtor, the speaker says it is 
equally a vital necessity to him as to the dis- 
penser of credit. Itis forthe borrower's best 
interest that his line of business be conducted 
on the highest plane of commercial morality and 
common sense. To that end his example of 
conformity to the best business principles and 
usages is of the greatest importance and value, 
If he is wise he wili realize that honest and 
honorable competition with a due regard for the 
rights of others will be best both for himself and 
them. He may not reasonably expect toalways 
thrive on the misfortunes of other people and 
will come to feel that in the long run it is 
best to adopt and stick to strictly business meth- 
ods, sanctioned by the customs and approved by 
the experiences of histime In another sense 
also is the utility of a financial statement as an 
advantage to the borrower shown, namely, as a 
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correctorof bad methods. Many a man has 
inherited bad business methods and has been 
enabled to get along for a time because of some 
trick of circumstance or exceptional situation or 
opportunity. Left to himself he may soon find 
himself too deep in the quicksands ever to 
emerge. Such a man needs to be shielded from 
himself and if he is obliged to ‘‘show up” and 
himself learn his real financial status by means 
of a financial statement, this may be arevelation 
which while not at all pleasant or flattering, will 
be a ‘‘blessing in disguise.” To be made to 
know just how he is situated, what his assets 
are when tested as by fire in the smelter of a de- 
tailed statement and what his real liabilities are, 
contingent as well as direct, may mean his finan- 
cial salvation. 

Coming to the form of the statement, the 
speaker said that he thought bankers have to 
vary the programme more than merchants. The 
bankers however are working towards uniform- 
ity and the Rochester group of the New York 
State Bankers’ Association, of which all the dis- 
count banks in Rochester are members, adopted 
during the last year two forms of financial 
statement, a shorter and a longer form for use 
intheir business. The idea was thata borrower 
when called upon to make a statement should 
be required to sign one in the same form, 
no matter what bank he favored with his 
paper. Inthe longer form are items such as 
these: 

“Give names in full of general partners.” 
*‘Give names in full of special partners and state 
amounts contributed by each and until when.” 
“Give date of organization and expiration of 
partnership.” ‘‘State date of last trial balance 
and if it proved.” ‘*How many bank accounts 
do you keep?” 

The columns for ‘‘assets’ provide, n detail, 
for ‘‘Cash on hand and in bank, bills and ac- 
counts receivable from customers, merchandise 
(at actual present cash value), real estate, mach- 
inery and fixtures. Any other assets in detail.” 
Also the following: ‘‘State bills receivable and 
accounts receivable due from partners.” 

The liabilities provide for: ‘‘Bills payable for 
merchandise, bills payable to own bank, bills 
payable for paper sold, due on open accounts, 
deposits of money with us, mortgages or liens 
on real estate. State any other indebted- 
ness,” 

Also the following: ‘‘Contingent liabilities for 
accommodation indorsements, also on bills re- 
<eivable outstanding.” 


To these the speaker thought might wel! be 
added such items as, liability on bonds of in- 
demnity, or mortgage bonds on real estate 
sold, and liability of any other description. 

These forms he said, were well adapted for 
bank purposes. 

One of the chief blessings of a financial state- 
ment if generally adopted, the speaker said 
would be to enable some people to realize their 
real liability in the matter of indorsing paper for 
other people as matter of accommodation. It 
is certainly essential to a real financial state- 
ment that all indirectand contingent liabilities 
be set down in detail. The fact that a note has 
been given for value and sold with an accommo. 
dation indorsement is often regarded by the in- 
dorser as only nominally a liability, but it may 
prove something more. 


The attention of readers is invited to the ad- 
vertisement of Philip Hano & Co, manufacturers 
of Manifold Copying Books and Carbon Papers, 
New York and Chicago which appears in out 
advertising pages. Bankers desiring the most 
up-to-date devices for the instantaneous copying 
of remittances, sundry collections, listings of 
checks, and the like, may find it totheir interest 
to communicate with this house. Their goods 
have been in use in most all of the leading banks 
and business houses for years and have proved 
very successful, They can be used with pen 
and ink, stylus or pencil,and make any required 
number of copies at one writing. Detailed ex- 
planations with samples and prices are furnish- 
ed upon request. 

The Annual report of George Wurts, Com- 
missioner of Banking and Insurance in the state 
of New Jersey for the year ending December 31, 
1896, has been received. There are 26 savings 
banks in the state being the same number as 
existed a year ago. Their total resources have 
increased over $2,000,000 during 1896; the de- 
posits exceed the withdrawals by $655,000 for 
the year; the number of depositors have increas- 
ed 7,146; the average amount of each deposit has 
increasd 42 cents. Whileall these figures show 
an increase, it has not been in as large propor- 
tion as the year 1895. 

There are 21 state banks of discount and de- 
posit. No new State bank was organized during 
1896, The total resources of these institutions 
on December 31, was $10,268,765,71 being a de- 
crease of $359,120.77 from the figures of a year 
ago. 
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The number of trust companies reporting for 
December 31, 1896 is 22 being an increase of 
three for the year. Their total resources on 
December 31, were $22,417,128.99 being an in- 
crease of $2,914,696.88 over the year previous. 


The Stationer’s Manufacturing Company of 
Detroit, Michigan, have put on the market a 
paper clip for fastening legal papers, documents 
collaterals etc., which is a very useful device 
and is largely used in railroad and banking 
offices. Itis called ‘Tne Utility Paper Clip” 
and is sold everywhere by stationers, or by 
the manufacturers, 100 in a box for 25 cents. 
See card in Journal. 


We have received from Mr. R. B. Shepard, 
lawyer, of Salt Lake City, his brief before the 
Supreme Court of Utah in favor of the plaintiff 
in the case of Petrovitzky v. Brigham. The 
plaintiff took a chattel mortgage on’ some goods 
and the affidavit attached to the mortgage used 
the words ‘‘withoutany design to delay or de- 
fraud creditors” instead of hinder or delay as 
named in the statute. The plaintiff sued the 
defendant alleging a conversion of the property, 
his right thereto being based on the chattel 
mortgage to him, The district court refused to 
allow the mortgage to be introduced in evidence 
for the reason that it was not executed in com- 
pliance with the laws of Utah with reference to 
chattel mortgages. In his brief, Mr. Shepard 
makes a strong argument, fortified by authorities, 
that the use of the words ‘‘delay or defraud” 
are a substantial compliance with the statute 
which names the words ‘hinder or delay”. 
The decision of the court will be awaited with 
interest, as the affidavit attached to the mort- 
gage was ona printed blank form, and there 
may be many similar chattel mortgages held by 
banks or other lenders in the state, the validity 
of which would be thereby involved. 


That it is not safe for a single individual to 
be alone in charge of any bank, even during the 
lunch hour, is proved by two occurrences dur- 
ing the present month. In Yonkers, N. Y., the 
officer of a savings bank, temporarily left alone 
at the noon hour, was overpowered and the 
bank robbed, and in Somersworth, New Hamp- 
shire, the cashier of a national bank, also left 
alone in the bank at noon, was murdered, the 
murderer escaping with a large amount of the 
bank’s cash. 


DONT’S. 
By the Lincoin National Bank of New York. 

Don’t draw a check unless you have the money 
in the bank or in your possession to deposit. 

Don’t test the courage and generosity of your 
bank by presenting or allowing to be presented 
your check for a larger sum than your balance. 

Don’t draw a check and send it to a person 
out of the city, expecting to make it good before 
it can possibly get back; sometimes telegraphic 
advice is asked about such checks. 

Don’t exchange checks with anybody; this is 
called ‘‘kiting” and is soon discovered by your 
bank, It does your friend no good and dis- 
credits you. 

Don’t quarrel with the teller because he does 
not pay you in money exactly as you wish; as 
a rule he does the best he can. In all your in- 
tercourse with the bank officers, treat them with 
the same courtesy and candor that you would ex- 
pect and desire if the situations were reversed, 

Don’t give your check toa stranger. This is 
an open door to fraud and if the bank loses 
through you it will not feel kindly towards you. 
When you send your checks out of the city to 
pay bills, write the name and residence of your 
payee thus: ‘‘pay to John Jones & Co. of 
Boston.” This will put your bank on guard if 
presented at the counter. 

Don’t commit the folly of supposing that be- 
cause you trust the bank with money, the bank 
ought to trust you by paying your overdrafts. 

Don’t suppose you can behave badly in one 
bank and stand well with the others. Remem- 
ber there is a Clearing House. 

Don’t think it is unreasonable if your bank 
declines to discount an accommodation note, If 
you want an accommodation note discounted 
tell your bank frankly that it is not in their defin- 
ition a business note. 


Assemblyman T. P. Sullivan has introduced 
a bill which has been passed by the New York 
Assembly compelling all private banking houses 
in cities of the first class to deposit bonds with 
the county clerk for double the amount of their 
average deposits, as security for depositors, 
While the bill is ostensibly designed for the pro- 
tection of Italians from the operations of some 
of their fellow countrymen, it is so widely 
drawn that all the important private banking 
firms of the Wall Street district, foreign bankers 
and the like, would come under its provisions, 

The effect of such an enactment would be to 
drive capital from the state. In a letter sent to 
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Governor Black concerning it by a well known 
private banking firm of Broad Street, the writers 
say: 

“*This bill is simply ridiculous and if it should 
become a law will drive an immense amount of 
capital from New York that now comes from 
abroad to all the foreign banking firms, as well 
as a large amount from Canada and South Am- 
erica, The Republican party which is now in 
control at Albany does not gain any laurels in 
attempting to pass such a law as the one re- 
ferred to. The Lexow Anti-trust bungle is bad 
enough, but this is still worse.” 


The Maryland Bankers’ Association will hold 
its annual convention at Cumberland, June Ist 
and 2nd. 


The eighth annual convention of the Tennes- 
see Bankers’ Association will be held May 19th 
and 2oth at Nashville, Tenn. 


The bill to subject private banks in Iowa to 
State supervision has been rejected by the state 
legislature. 


A bill has been introduced in the Tennessee 
legislature providing for the examination of 
banks and trust companies chartered by the 
state. 


The Torrens System of Land Transfer has 


been adopted in California. While the applica- 
tion of the law is made optional, yet as it gives 
a state guarantee to titles beyond that already 
in existence and as in many instances it will 
reduce expense, many purchasers will doubtless 
insist upon the execution of the provisions of 
the law. It avoids the ground of objection to 
the Illinois law by providing first for the adju- 
dication of the title by the superior court, after 
which the title is registered by the Recorder. 

The decree of the court is to be regarded as 
conclusive except in certain specified cases, and 
a five years’ limitation is placed in bringing ac- 
tions affecting the titles to registered lands. 
Adverse possession after registration is impos- 
sible, but persons defrauded will not lose their 
rights and existing statutes governing probate, 


insolvency and equity proceedings are not af- 
fected. 


With reference to the bill creating a depart- 
ment of banking with a bank commissioner, 
referred to in our last, which is pending before 
the Wisconsin Legislature, the Wisconsin 
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Bankers’ Association has passed the following 
resolution at a meeting recently held. 

“‘Resolved that it is the sense of this meeting 
that a separate chapter be devoted to savings 
banks, strictly speaking, and that a bank carry. 
ing a savings department shall not distinguish 
it from a commercial bank.” 

The new banking law, before adoption, must 
be submitted to a vote of the people at the 
November election. 


———_+__-_____ 


The Iowa Legislature is considering a bil! en- 
titled ‘‘a bill foran act to revise, amend and 
codify the statutes in relation to banks and 
banking institutions,” which contains but few 
important changes from the law now in force. 
One provision in the proposed law is that all 
state and savings bank directors shall have at 
least fiveshares of stock. Another provision is 
that all state and savings banks in small towns 
must keep on hand in money 15 per cent. of 
their deposits and in reserve cities an amount 
equal to 20 per cent. must be kept on hand. 
The savings banks are objecting that the re- 
serve is fixed at too high a figure. 


O’Hana—And fwhat are you doin’ now days, 
Mack? 

Mack—Oi'm draft clerk in th’ bank. 

O’ Hana—Draft clerk, is it? An’ fwhatare yer 
duties, Mack? 

Mack—Openin an’ shuttin’ th’ 
Boston Herald. 


winders.— 


BOOK NOTICE. 


The Federal Courts; their organization, juris- 
diction and procedure. By Charles H. Simon- 
ton, U. S. Circuit Judge. B. F. Johnson Pub- 
lishing Co. Richmond Va. 1896. Price $1.50. 

This work embodies a series of lectures before 
the Richmond Law School upon the subject 
named which have been moulded into a volume 
entirely covering the ground. The work isofa 
very comprehensive character and would seem 
to be a real necessity to every lawyer who prac- 
tices or contemplates practicing in the Federal 
Courts, besides containing many helpful sug- 
gestive law points and reterences that would be 
of value in practising in anycourt. Theauthor 
is considered one of the ablest United States 
Judges and his work will be considered excel- 
lent authority in any court. Not only will the 
work be a saving of time and money to lawyers 
in the preparation and conducting of cases in the 
Federal Courts, but it affords a good text book for 
college universities and educational institu- 
tions generally where the study of law forms a 
part of the course of study. 











F. H. Heap, 


President of the Arkansas Bankers’ Association. 


(See page 256.) 





